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U.S. Customs Service 


Treasury Decisions 


(T.D. 81-146) 
Bonds 


Approval and discontinuance of carrier’s bonds, Customs Form 3587. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“DPD” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 


a footnote at the end of the list. 
Dated: May 14, 1981. 


Name of principal and surety 


A. A. Martin Transportation Co., Inc., 28 Damrell 
8t., Boston, MA; motor carrier; Hartford Accident 
& Indemnity Co. 

D 3/24/81 


C81 Trucking, lnc., 4242 Southwest Freeway, 
Houston, TX: contract carrier; Old Republic Ins. 
Co. 


Canton Railroad Co., 401 E. Pratt St., World Trade 
Center, Baltimore, MD; rail carrier; Federal Ins. 
Co. 

(PB 10/8/74) D 2/28/81! 


Dahill Cartage Uo., Inc., 301 Central Ave., Bethpage, 
NY; motor carrier; Peerless Ins. Co. 


D 3/23/81 
The Dulles International Express, Dulles interna- 
tional Airport, P.O. Box 17344, Cargo Bay-80 Wash., 
D.C.; motor carrier; American Motorists Ins. Co. 
E.C. Transfer Corp., 4737 N.W. 72nd Ave., Miami, 
Fla.; motor carrier; Fidelity & Deposit Co. of Md. 


Footnote at end of table. 


Date of bond 


July 28,1977 


Dec. 8, 1980 


Feb. 6, 1981 


June 3, 1977 


Mar. 18, 1981 


Date of 
approval 


July 28,1977 


Dec. 10,1980 


Feb. 28, 1981 


June 15, 1977 


Mar. 25, 1981 


Filed with district 
director/area 
director/amount 


Boston, MA 
$25,000 


New Orleans, LA 
$50,000 


Raltimore, MD 
$100,000 


New York Seaport 
$25,000 


Washington, DC 
$25,000 


Miami, FL 
$25,000 
1 
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Name of principal and surety 


Edwards Trucking, Inc., P.O. Drawer 428, Heming- 


way, SC; motor carrier; Liberty Mutual Ins. Co. 
D 3/13/81 


Frederick Transport Ltd., R.R. #6, Chatham, On- 
tario, Canada; motor carrier; Hartford Fire Ins. Co. 
(PB 3/21/80) D 3/11/81 2 


Inland Transportation Co. Inc., 6737 Corson Ave., 8., 
Seattle, WA; motor carrier; Safeco Ins. Co. of 
America 


(PB 1/22/75) D 1/21/81 3 


International Transport, Inc., 2450 Marion Rd., 8.E., 
Rochester, MN; motor carrier; Ins. Co. of North 
America 

(PB 9/1/79) D 9/1/80 4 


Kro-Flite Cartage Co., 11500 W. Burleigh Rd., Mil- 


waukee, WI; motor carrier; United States Fire Ins. 
Co. 


L.R. Trucking, Inc., 59 Norfolk Ave., Roxbury, MA; 
motor carrier; The Aetna Casualty & Surety Co. 
D 3/13/81 


LTD Air Cargo, Inc., P.O.B. 30132, Memphis Int’l 
Airport, Memphis, TN; air carrier; Fidelity & De- 
posit Co. of MD. 


M & H Brokerage lnc., P.O.B. 522-912, Miami, Fla.; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Missie, Inc., 3400 McIntosh Rd., P.O.B. 13101, Fort 
Lauderdale, Fla.; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


George L. Morrow Trucking Co., Inc., P.O.B. 916 
(429 N. 7th St.), Raymondville, TX: motor carrier; 
Fidelity & Deposit Co. of MD. 


National Retail Transportation, Inc., 10 E. Oregon 


Ave., Bldg. A, Phila., PA; contract carrier; Aetna 
Casualty & Surety Co. 


Richard Novigrod, 805 N. Cage Blvd., Pharr, TX; 
motor carrier; Lawyers Surety Corp. 


Ricketts Trucking Ltd., 1001 W. Magnolia, Phoenix, 
AZ; motor carrier; Transamerica Ins. Co. 
(PB 3/11/75) D 3/11/81 5 


Saenz Brothers Trucking & Tomato Co., Inc., 1500 S. 
Zarzamora-249, San Antonio, TX; motor carrier; 
Aetna Casualty & Surety Co. 

(PB 8/13/78) D 3/17/81 ® 


San Diego & Arizona Eastern Transportation Co., 
520 E. St., Suite 1001, San Diego, CA; rail carrier; 
The American Ins. Co. 


Date of 


Date of bond approval 


Jan. 30,1979 | Feb. 9, 1979 


Mar. 11, 1981 


Jan. 21, 1981 


. 23, 1981 . 18,1981 


- 18,1981 . 23,1981 


. 11,1981 


. 20,1981 


. 19,1981 


. 11,1981 


. 25, 1980 . 25,1981 


~ 11,1981 . 11,1981 


. 17,1981 


- 10,1981 . 19,1981 


Filed with district 
director/area 
director/amount 


Charleston, SC 
$25,000 


Detroit, MI 
$50,000 


Seattle, WA 
$25,000 


Milwaukee, WI 
$25,000 


Boston, MA 
$25,000 


New Orleans, LA 
$25,000 


Miami, FL 
$25,000 
Miami, FL 


$50,000 


Laredo, TX 
$25,000 


Philadelphia, PA 
$50,000 


Laredo, TX 
$25,000 

Nogales, AZ 
$25,000 


Laredo, TX 
$25,000 


San Diego, CA 
$50,000 
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ae Date of Filed with district 
Name of principal and surety Date of bond approval director/area 


director/amount 


Seawheels, Inc., 1076 Harrisburg Pike, Carlisle, PA; | Jan. 22,1981 | Feb. 10,1981 | Baltimore, MD 
motor carrier; Washington International Ins. Co. $50,000 
(PB 12/1/76) D 2/10/81 7 


Transmodal, Inc., 785 Principal St., Cowansville, | Oct. 21,1980} Apr. 2,1981 | St. Albans, VT 
P.Q., Canada; motor carrier; Transamerica Ins. Co. $25,000 





1 Surety is Insurance Co. of North America. 

2 Surety is Lawyers Surety Corp. 

3 Surety is Firemen’s Ins. Co. of Newark, N.J. 
4 Surety is American Motorists Ins. Co. 


5 Principal is Ricketts Trucking Co.; Surety is St. Paul Fire & Marine Ins. Co. 
® Surety is National Surety Corp. 
7 Surety is Protective Ins. Co. 


BON-3-03 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 81-147) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Haiti 


There is published below a directive of April 28, 1981, received by 
the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton and manmade fiber textile products in certain cate- 
gories manufactured or produced in Haiti. 

This directive was published in the Federal Register on May 1, 
1981 (46 FR 24617), by the committee. 


(QUO-2-1) 
Dated: May 19, 1981. 
Ricwarp R. Rosette, 


Acting Director, 
Duty Assessment Division. 
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U.S. DEPARTMENT OF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washingion, D.C., April 28, 1981. 


Committee for the Implementation of Textile Agreements 


ComMIssIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 
cember 20, 1973, as extended December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
August 17, 1979, between the Governments of the United States 
and Haiti; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed. to prohibit, effective on May 1, 
1981 and for the twelve-month period extending through April 30, 
1982, entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton and man-made fiber 
textile products in Categories 337, 349/649, 635, and 652, produced 
or manufactured in Haiti, in excess of the following levels of re- 
straint: 


Category 12-mo level of restraint 
337 98,003 dozen 
349/649 1,168,819 dozen 
635 149,697 dozen 
652 500,000 dozen 


In carrying out this directive, entries of textile products in the 
foregoing categories which have been exported to the United States 
on and after May 1, 1980 and extending through April 30, 1981, 
shall, to the extent of any unfilled balances, be charged against 
the levels of restraints established for such goods during the twelve- 
month period which began on May 1, 1980 and extended through 
April 30, 1981. In the event that the levels of restraint established 
for that period have been exhausted by previous entries, such goods 
shall be subject to the levels set forth in this letter. 

The levels of restraint set forth above are subject to adjustment 
pursuant to the provisions of the bilateral agreement of August 17, 
1979, between the Governments of the United States and Haiti which 
provide, in part, that: (1) for the second and third agreement years, 
each specific limit shall be increased by seven percent annually, 
except Cat. 349/649; (2) any specific ceiling may be exceeded in any 
agreement year by not more than seven percent of its square yards 
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equivalent total, provided that the amount of the increase is com- 
pensated for by an equivalent decrease in one or more specific limits; 
(3) specific limits may also be increased for carryover and carry- 
forward up to 11 percent of the applicable category limit; and (4) 
administrative arrangements or adjustments may be made to resolve 
minor problems arising in the implementation of the agreement. 
Any appropriate future adjustments under the foregoing provisions 
of the bilateral agreement will be made to you by letter. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 
1980 (F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463), 
August 12, 1980 (45 F.R. 53506) and December 24, 1980 (45 F.R. 
85142). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Haiti and with 
respect to imports of cotton and man-made fiber textile products 
from Haiti have been determined by the Committee for the Implemen- 
tation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, which are necessary for the implementation of such 
actions, fall within the foreign affairs exception to the rule-making 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-148) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in the Dominican Republic 


There is published below a directive of April 24, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in certain 
categories manufactured or produced in the Dominican Republic. 
This directive amends, but does not cancel, that Committee’s direc- 
tive of May 30, 1980 (T.D. 80-174). 
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This directive was published in the Federal Register on April 29, 
1981 (46 FR 23966), by the Committee. 
(QUO-2-1) 
Dated: May 19, 1981. 


Ricuarp R. Rosertiz, 
Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., April 24, 1981. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CuUsTOMs, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: On May 30, 1980, the Chairman, Com- 
mittee for the Implementation of Textile Agreements, directed you 
to prohibit entry for consumption, or withdrawal from warehouse 
for consumption, during the twelve-month period which began on 
June 1, 1980 and extends through May 31, 1981 of cotton and man- 


made fiber textile products in certain specified categories, produced 
or manufactured in the Dominican Republic, in excess of designated 
levels of restraint. The Chairman further advised you the levels of 
restraint are subject to adjustment.! 

Effective on April 24, 1981, the levels of restraint established for 
Categories 340, 639 and 649 in the directive of May 30, 1980 are 
adjusted to the following: 


Category Adjusted 12-mo level of restraint 2 
340 139,054 dozen 
639 230,601 dozen 
649 1,712,250 dozen 


The actions taken with respect to the Government of the Dominican 
Republic and with respect to imports of cotton and man-made fiber 
textile products from the Dominican Republic have been determined 


1 The term “‘adjustment”’ refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of August 7 and 8, 1979 between the Governments of the United States and the Domini- 
can Republic, which provide, in part, that: (1) specific limits may be exceeded by designated percentages 
to account for swing with comparable amounts being deducted from other specific limits; (2) specific limits 
may also be increased for carryover and carryforward up te 11 percent of the applicable category limits; and 
(3) administrative arrangements or adjustments may be made to resolve minor problems arising in the 
implementation of the agreement 

* The levels of restraint have not been adjusted to account for any imports after May 31, 1980. 
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by the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, 
the directions to the Commissioner of Customs, which are necessary 
for the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 
Sincerely, 
Paut T. O'Day, 
Chaifman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-149) 


Cotton, Wool, and Manmade Fiber Textile Products— Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Poland 


There is published below a directive cf April 27, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool and manmade fiber textile products in 


certain categories manufactured or produced in Poland. 

This directive was published in the Federal Register on April 30, 
1981 (46 FR 24224), by the committee. 

(QUO-2-1) 
Dated: May 19; 1981. 
Ricuarp R. Rossrrtis, 
Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., April 27, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 
Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 


347-180 0 - 81 - 2 
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cember 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
September 15, 1980 and March 20, 1981, between the Governments of 
the United States and the Polish People’s Republic; and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, as 
amended by Executive Order 11951 of January 6, 1977, you are 
directed to prohibit, effective on May 4, 1981 and for the twelve- 
month period beginning on January 1, 1981 and extending through 
December 31, 1981, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton, wool 
and man-made fiber textile products in the following categories, 
produced or manufactured in Poland, in excess of the indicated levels 
of restraint: 
Category 12-mo level of restraint 
333 74,000 dozen 
410 2,200,000 square yards 
433 7,155 dozen 
443/643/644 14,852 dozen of which not more 
than 13,000 dozen shall be 
applied to all T.S.U.S.A. 
numbers in these cate- 
gories except 380.8145, 
380.8451, 380.6651, and 
380.6652. 
612 2,000,000 square yards 
645/646 90,816 dozen 

In carrying out this directive, entries of cotton, wool and man-made 
fiber textile products in the foregoing categories, produced or manu- 
factured in Poland, which have been exported to the United States 
on and after January 1, 1980 and extending through December 31, 
1980 shall, to the extent of any unfilled balances, be charged against 
the levels of restraint established for such goods during the period 
which began on January 1, 1980 and extends through December 31, 
1980. In the event the levels of restraint established for that period 
have been exhausted by previous entries, such goods shall be subject 
to the levels set forth in this notice. 

The levels of restraint set forth above are subject to adjustment 
in the future according to the provisions of the bilateral agreement of 
September 15, 1980 and March 20, 1981, between the Governments of 
the United States and the Polish People’s Republic, which provide, 
in part that: (1) within the aggregate and applicable group limits 
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of the agreemént, specific levels of restraint may be exceeded by 
designated percentages; (2) these levels may also be adjusted for 
carryover and carryforward; and (3) administrative arrangements 
or adjustments may be made to resolve problems arising in the im- 
plementation of the agreement. Any appropriate adjustments under 
the provisions of the bilateral agreement will be made to you by 
letter. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28 
1980 (45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463), 
and August 12, 1980 (45 F.R. 53506). 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of the Polish 
People’s Republic and with respect to imports of cotton, wool and 
man-made fiber textile products from Poland have been determined 
by the Committee for the Implementation of Textile Agreements 
to involve foreign affairs functions of the United States. Therefore, 
these directions to the Commissioner of Customs, which are necessary 
for the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Federal Register. 

Sincerely, 
Pau T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-150) 


Cotton, Wool, and Manmade Fiber Apparel Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber apparel products manu- 
factured or produced in Hong Kong 


There is published below a directive of March 3, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning export 
visa requirements for entry of cotton, wool, and manmade fiber 
apparel products manufactured or produced in Hong Kong. This 
directive amends, but does not cancel, that Committee’s directive 
of December 30, 1977 (T.D. 78-81). 
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This directive was published in the Federal Register on March 6, 
1981 (46 FR 15529), by the Committee. 


(QUO-2-1) 
Dated: May 19, 1981, 
Ricuarp R. Rosetti, 


Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., March 8, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOms, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. CommissIonEr: This directive further amends, but does 
not cancel, the directive of December 30, 1977 from the Chairman, 
Committee for the Implementation of Textile Agreements, which 
established an export visa requirement for certain cotton, wool and 


manmade fiber apparel products, produced or manufactured in Hong 
Kong and exported to the United States. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of August 8, 1977, as amended, 
between the Governments of the United States and Hong Kong; 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, as amended by Executive Order 11951 of January 6, 
1977, you are hereby advised, effective on April 1, 1981, the Govern- 
ment of Hong Kong will begin using new export license forms for 
apparel products covered by the bilateral agreement (Form TIC 353A), 
and for apparel products valued at less than U.S. $250 (Form TIC 353). 
The visa endorsement stamps currently in use by the Hong Kong 
Government are not being changed. You are directed to permit entry 
into the United States for consumption and withdrawal from ware- 
house for consumption of merchandise, accompanied by a valid visa 
on either the old or new export license forms and exported from Hong 
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Kong through April 28, 1981. Visas accompanied by the old forms, 
exported after April 28, 1981, shall be denied entry. Facsimiles of 
the new forms are enclosed. 

The actions taken with respect to the Government of Hong Kong 
and with respect to imports of cotton, wool and man-made fiber 
textile products from Hong Kong have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, these direc- 
tions to the Commissioner of Customs, which are necessary for the 
implementation of such actions, fall within the foreign affairs excep- 
tion to the rule-making provisions of 5 U.S.C. 553. This letter will 
be published in the Federal Register. 

Sincerely, 
Paut T. O'Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-151) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Malaysia 


There is published below a directive of April 23, 1981, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton, wool, and manmade fiber textile products in certain 
categories manufactured or produced in Malaysia. 

This directive was published in the Federal Register on May 5, 
1981 (46 FR 25120), by the committee. 


(QUO-2-1) 
Dated: May 19, 1981. 
Ricuarp R. Rossttie, 
Acting Director, 
Duty Assessment Division. 
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U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., April 28, 1981. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Drar Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 
cember 20, 1973, as extended on December 15, 1977; pursuant to 
the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement 
of December 5, 1980, and February 27, 1981, between the Govern- 
ments of the United States and Malaysia; and in accordance with 
the provisions of Executive Order 11651 of March 3, 1972, as amended 
by Executive Order 11951 of January 6, 1977, you are directed to 
prohibit, effective on April 30, 1981 and for the twelve-month period 
beginning on January 1, 1981 and extending through December 31, 
1981, entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton, wool and man-made 
fiber textile products in Categories 331, 333/334/335, 338/339, 340, 
347/348, 445/446, 604 and 638/639, produced or manufactured in 
Malaysia, in excess of the following levels of restraint: 

Category 12-mo level of restraint 

331 508,200 dozen pairs 

333/334/335 66,418 dozen of which not more 
than 33,209 dozen shall 
be in Cat. 333; not more 
than 33,209 dozen shall 
be in Cat. 334; and not 
more than 33,209 dozen 
shall be in Cat. 335 

338/339 388,281 dozen of which not more 
than 155,000 dozen shall 
be in Cat. 339 

340 270,635 dozen 

347/348 153,000 dozen of which not more 
than 80,000 dozen shall 
be in Cat. 348 

445/446 17,102 dozen 

604 1,097,561 pounds 

638/639 160,000 dozen 


In carrying out this directive, entries of cotton, wool and manmade 
fiber textile products in the foregoing categories, except Category 338, 
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produced or manufactured in Malaysia, which have been exported to 
the United States on and after January 1, 1980 and extending 
through December 31, 1980, shall, to the extent of any unfilled 
balances, be charged against the Jevels of restraint established for 
such goods during the twelve-month period beginning on January 1, 
1980 and extending through December 31, 1980. In the event the 
levels of restraint established for that period have been exhausted by 
previous entries, such goods shall be subject to the levels set forth in 
this letter. Textile products in Category 338 that have been exported 
prior to January 1, 1981, shall not be subject to this directive. 

The levels set forth above are subject to adjustment in the future 
according to the provisions of the bilateral agreement of December 5, 
1980 and February 27, 1981 between the Governments of the United 
States and Malaysia which provide, in part, that: (1) specific limits 
or sublimits may be exceeded by not more than 5 percent, if a cor- 
responding reduction is made in one or more other specific limits in 
the same group during the same agreement year; (2) specific levels 
may be adjusted for carryover and carryforward up to 11 percent of 
the applicable category limits; and (3) administrative arrangements or 
adjustments may be made to resolve problems arising in the imple- 
mentation of the agreement. Any appropriate adjustments under the 
provisions of the bilateral agreement, referred to above, will be made 
to you by letter. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 
1980 (45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463), 
August 12, 1980 (45 F.R. 53506) and December 24, 1980 (45 F.R. 
85142). In carrying out the above directions, the Commissioner of 
Customs should construe entry into the United States for consump- 
tion to include entry for consumption into the Commonwealth of 
Puerto Rico. 

The actions taken with respect to the Government of Malaysia and 
with respect to imports of cotton, wool and man-made fiber textile 
products from Malaysia have been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign 
affairs functions of the United States. Therefore, these directions to 
the Commissioner of Customs, which are necessary for the imple- 
mentation of such actions, fall within the foreign affairs exception to 
the rule-making provisions of 5 U.S.C. 553. This letter will be pub- 
lished in the Federal Register. 

Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 
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(T.D. 81-152) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Mexico 


There is published below a directive of December 16, 1980, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool, and manmade fiber textile products in 
certain categories manufactured or produced in Mexico. 

This directive was published in the Federal Register on Decem- 
ber 19, 1980 (45 FR 83648), by the committee. 

(QUO-2-1) 
Dated: May 19, 1981. 
Ricuarp R. Rosertts, 
Acting Director, 
Duty Assessment Division. 


U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., December 16, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 
cember 20, 1973, as extended on December 15, 1977; pursuant to 
the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement 
of February 26, 1979, as amended, between the Governments of 
the United States and Mexico; and in accordance with the provi- 
sions of Executive Order 11651 of March 3, 1972, as amended by 
Executive Order 11951 of January 6; 1977, you are directed to pro- 
hibit, effective on January 1, 1981 and for the twelve-month period 
extending through December 31, 1981, entry into the United States 
for consumption and withdrawal from warehouse for consumption 
of cotton, wool, and manmade fiber textile products in the following 
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categories, produced or manufactured in Mexico, in excess of the 
following levels of restraint: 


Category 12-mo level of restraint 

335 36,731 dozen 

336 22,075 dozen 

338/339 421,387 dozen 

341 68,966 dozen 

345 19,022 dozen 

347/348 602,934 dozen of which not more 
than 361,761 dozen shall 
be in Cat. 347 and not 
more than 361,761 
dozen shall be in Cat. 
348. 

352 181,818 dozen 

436 2,033 dozen 

604 (only 

T.S.U.S.A. 
310.5049) 914,634 pounds 

633 53,766 dozen 

634/635 306,501 dozen of which not more 
than 183,901 dozen shall 
be in Cat. 634 and not 
more than 183,901 
dozen shall be in Cat. 
635. 

638/639 14,738,793 square yards equivalent 
of which not more than 
491,293 dozen shall be 
in Cat. 638 and not 
more than 589,552 
dozen shall be in Cat. 
639. 

641 276,728 dozen 

647/648 1,498,886 dozen of which not more 
than 899,332 dozen shall 
be in Cat. 647 and nat 
more than 899,332 dozen 
shall be in Cat. 648. 

649 2,606,250 dozen 

650 13,725 dozen 


In carrying out this directive, entries of cotton, wool and man-made 
fiber textile products in the foregoing categories, except Categories 


347-180 0 - 81 - 3 
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335, 341, and 345, produced or manufactured in Mexico,. which have 
been exported on and after January 1, 1980 and extending through 
December 31, 1980, shall to the extent of any unfilled balances, be 
charged against the levels of restraint established for such goods 
during the period which began on January 1, 1980 and extends through 
December 31, 1980. In the event the levels of restraint established 
for that period have been exhausted by previous entries, such goods 
shall be subject to the levels set forth in this notice. 

Textile products in Categories 335, 341, and 345 which have been 
exported to the United States prior to January 1, 1981 shall not be 
subject to this directive. 

The levels set forth above are subject to adjustment in the future 
according to the provisions of the bilateral agreement of February 
26, 1979, as amended, between the Governments of the United 
States and Mexico, which provide, in part, that: (1) specific limits or 
specific sublimits may be exceeded by not more than seven percent for 
swing in any agreement period; (2) these same limits may be adjusted 
for carryover and carry-forward up to 11 percent of the applicable 
category limit or sublimit; and (3) administrative arrangements 
or adjustments may be made to resolve problems arising in the im- 
plementation of the agreement. Any appropriate adjustments under 
the provisions of the bilateral agreement, referred to above, will be 
made to you by letter. 

A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 
1980 (45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463) 
and August 12, 1980 (45 F.R. 53506). 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of Mexico 
and with respect to imports of cotton, wool and man-made fiber 
textile products from Mexico have been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign 
affairs functions of the United States. Therefore, these directions 
to the Commissioner of Customs, which are necessary for the im- 
plementation of such actions, fall within the foreign affairs exception 
to the rulemaking provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 

Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 





CUSTOMS 
(T.D. 81-153) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Pakistan 


There is published below a directive of December 19, 1980, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in certain categories manufactured 
or produced in Pakistan. 

This directive was published in the Federal Register on Decem- 
ber 24, 1980 (45 FR 85140), by the committee. 

(QUO-2-1) 
Dated: May 19, 1981. 
Ricuarp R. RoseEttis, 
Acting Director, 
Duty Assessment Division. 


U. S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 


Washington, D.C., December 19, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on De- 
cember 20, 1973, as extended on December 15, 1977; pursuant to 
the Bilateral Cotton Textile Agreement of January 4 and 9, 1978, as 
amended, between the Governments of the United States and Paki- 
stan; and in accordance with the provisions of Executive Order 11651 
of March 3, 1972, as amended by Executive Order 11951 of January 
6, 1977, you are directed to prohibit, effective on January 1, 1981 and 
for the eighteen-month period extending through June 30, 1982, 
entry into the United States for consumption and withdrawal from 
warehouse for consumption of cotton textile products in the following 
categories, produced or manufactured in Pakistan, in excess of the 
indicated eighteen-month levels of restraint. 
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Category 
313 
315 
317 
320 
331 
336 
339 


340 
341 
342 
348 
359 
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18-mo level of restraint 


100,817,267 
58,871,828 
9,768,000 
1,500,000 
300,000 
23,179 
652,911 


43,750 
242,395 
58,989 
58,989 
400,109 


square yards 

square yards 

square yards 

square yards 

dozen pairs 

dozen 

dozen of which not 
more than 229,563 
dozen shall be in 
T.S.U.S.A. Nos. 
382.0669 and 382.0671. 

dozen 

dozen 

dozen 

dozen 

pounds 


363 26,411,484 numbers 
369! 7,826,087 pounds 


In carrying out this directive, entries of cotton textile products in 
the foregoing categories, except Category 317, produced or manu- 
factured in Pakistan, which have been exported to the United States 
on and after January 1, 1980 and extending through December 31, 
1980, shall, to the extent of any unfilled balances, be charged against 
the levels of restraint established for such goods during the twelve- 
month period which began on January 1, 1980 and extends through 
December 31, 1980. In the event the levels of restraint established 
for that period have been exhausted by previous entries, such goods 
shall be subject to the levels set forth in this letter. Cotton textile 
products in Category 317, which have been exported prior to Jan- 
uary 1, 1981 shall not be subject to this directive. 

The levels set forth above are subject to adjustment in the future 
according to the provisions of the bilateral agreement of January 4 
and 9, 1978, as amended, between the Governments of the United 
States and Pakistan which provide, in part, that: (1) within the 
aggregate and group limits, specific levels of restraint may be exceeded 
by designated percentages; (2) specific levels may be increased for 
carryover and carryforward; (3) administrative arrangements or 
adjustments may be made to resolve problems arising in the imple- 
mentation of the agreement. Any appropriate adjustments under the 
provisions of the bilateral agreement, referred to above, will be made 
to you by letter. 


' in Category 369, all T.S. U.S.A. numbers in the category except 366.1855. 
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A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 1980 
(45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463), and 
August 12, 1980 (45 F.R. 53506). 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of Pakistan 
and with respect to imports of cotton textile products from Pakistan 
have been determined by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs functions of the United 
States. Therefore, these directions to the Commissioner of Customs, 
which are necessary for the implementation of such actions, fall within 
the foreign affairs exception to the rule-making provisions of 5 U.S.C. 
553. This letter will be published in the Federal Register. 

Sincerely, 
Pau. T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-154) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pursuant 
to Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart 
C). 

Argentina peso: 
May 4-7, 1981 $0. 000315 
May 8, 1981 . 000313 
Brazil cruzeiro: 
May 4, 1981 $0. 012293 
May 5-8, 1981____- nagkekstecciesslaa . 012057 
People’s Republic of China yuan: 
May 4, 1981 $0. 592347 
May 5, 1981 . 585309 
May 6-8, 1981 . 582411 
Chile peso: 
May 4-8, 1981 $0. 025667 
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Colombia peso: 
May 4-7, 1981 . 018921 
May 8, 1981 . 018854 
Greece drachma: 
May 4, . 018553 
May 5, . 018100 
May 6, . 018215 
May 7, . 018034 
May 8, 1981 . 018182 
Hong Kong dollar: 
May 4, . 185082 
May 5, . 183959 
May 6, . 184298 
May 7, . 183857 
May 8, 1981 . 184502 
Indonesia rupiah: 
May 4-8, 1981 . 001590 
Iran rial: 
May 4-5, 1981 . 012995 
May 6, 1981 . 012962 
May 7-8, 1981 . 013004 
Israel shekel: 
May 4-8, 1981 . 107991 
Peru sol: 
May 4-8, 1981 . 002469 
Philippines peso: 
May 4-8, 1981 . 130548 
Singapore dollar: 
May 4, . 469263 
May 5, . 467181 
May 6, . 467727 
May 7, - 465983 
May 8, . 469043 
South Korea won: 
May 4-5, 1981 001471 
eee OO, Wee)... 4. cede wwe meee . 001470 
Thailand baht (tical) : 
May 4-8, 1981 . 048193 
Venezuela bolivar: 
May 4-8, 1981 . 232883 
(LIQ-03-01 O:C:E) 
Dated: May 8, 1981. 
KENNETH A. Ricu, 
Chief, 
Customs Information Exchange. 
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(T.D. 81-155) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 80-249 for 
the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates. 


Austria schilling: 
May 4, 1981 $0. 063131 
May 5, 1981 . 062325 
May 6, 1981 . 062952 
May 7, 1981 . 062150 
May 8, 1981 . 062893 
Belgium franc: 
May 4, 1981 . 027352 
May 5, 1981 . 027056 
May 6, 1981 . 027144 
May 7, 1981 . 026976 
May 8, 1981 . 027248 
Denmark krone: 
May 4, . 141343 
May 5, . 140056 
May 6, . 140805 
May 7, . 139626 
May 8, 1981 . 140696 
Finland markka: 
May 4, Quarterly 
May 5, $0. 234028 
May 6, Quarterly 
May 7, $0. 233973 
May 8, 1981 
France franc: 


May 4, 1981 $0. 186672 
May 5, 1981 . 185322 
May 6, 1981 . 187073 
May 7, 1981 . 186081 
May 8, 1981 . 187266 
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Germany deutsches mark: 
May 4, 1981 $0. 445514 
May 5, 1981 . 441306 
May 6, 1981 . 442870 
May 7, 1981 . 439657 
May 8, 1981 . 443459 
Treland pound: 
May 4, 1981 . 6300 
May 5, 1981 . 6120 
May 6, 1981 . 6200 
May 7, . 6075 
May 8, . 6240 
Italy lira: 
May 4, . 000897 
May 5, . 000886 
May 6, 1981 . 000888 
May 7, . 000884 
May 8, . 000889 
Netherlands guilder: 
May 4, . 400481 
May 5, . 396825 
May 6, . 400160 
May 7, . 396040 
May 8, . 399122 
Portugal escudo: 
May 5, . 016584 
May 6, . 016667 
May 7, . 016584 
May 8, . 016667 
Spain peseta: 
May 4, 1981 011101 
May 5, 1981 . 010971 
May 6, 1981 011101 
May 7, 1981 . 011046 
May 8, 1981 SOVTT11 
Sweden krone: 
May 5, 1981 . 205761 
May 6, 1981 . 206718 
May 7, 1981 . 205550 
May 8, 1981_- . 206271 
Switzerland franc: 
May 4, 1981 $0. 487567 
May 5, 1981 . 483676 
May 6, 1981 . 485319 
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May 7, 1981 . 481812 
May 8, 1981 . 486855 
United Kingdom pound: 
May 4, . 1180 
May 5, . 1135 
May 6, . 1168 
May 7, . 1035 
May 8, . 1155 
(LIQ-03-01 0:C:E) 


Dated: May 8, 1981. 


KennetuH A. Rica, 
Chief, 
Customs Information Exchange. 


347-180 0 - 81-4 
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Customs Service Deciszons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 


Donatp W. Lewis, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 81-101) 
Classification: Plastic Napkin Ring 


Date: August 10, 1979 
File: CLA-2:R:CV:MC 
060306 MJ 


This ruling classifies a plastic napkin ring with an artificial flower 
attachment which is a product of Hong Kong. 

Facts.—The inquirer’s sample is a clear plastic oval napkin ring 
that measures 2 inches x 3 inches x 2 inches. There is an indentation 
on the ring from which a prong extends. An artificial flower, made 
of polyester fabric and colored soft plastic, is attached to the prong 
by means of a narrow cylindrical piece of soft plastic (designed to 
look like the pistil of the flower) that slips over the prong and snaps 
tight at the extended end. The article is said to be in chief value of 
the polyester material. We assure that the sample is to be imported 
as an entirety, with the flower attached to the plastic ring. 

Law and analysis.—The sample cannot be classified under items 
748.20 or 748.21, Tariff Schedules of the United States (TSUS) 
as an artificial flower, nor under item 389.61, TSUS, as an article, 
not specially provided for . . . artificial flower. The sample is more 

24 
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accurately described as a napkin ring than as an artificial flower, 
precluding classification under the items. 
On the other hand, headnote 1, Subpart C, Schedule 3, defines 
“furnishings” as follows: 
1. For the purposes of this subpart, the term “furnishings” 
means curtains and drapes, including panels and valences; 
towels, napkins, tablecloths, mats, scarves, runners, doilies, 
centerpieces, antimacassars, and furniture slipcovers, and like 
furnishings, all the foregoing of textile materials, and not spe- 
cially provided for. 


The term “like furnishings” is subject to the doctrine of eyusdem 
generis which requires that when general words follow an enumeration 
of things, the general words are limited to things of the same kind 
or class as those enumerated. 

In Economy Cover Corp v. United States, 76 Cust Ct. 130 C.D. 
4645 (1976), the court explicated the meaning of the headnote as 
follows: The essential characteristic of the enumerated articles is 
that they are “used with furniture, or with other articles used in a 
home, to adorn or protect it, and enhance the room or place in which 
the articles are displayed or located.” A “like furnishing” must there- 
fore satisfy this condition. 

The napkin ring adorns and enhances the use of napkins in a dining 
room. It is intended for display. Therefore, the sample napkin ring 
is a “like furnishing” within the meaning of the headnote. 

Finally, it may be argued that the flower ornaments the plastic ring. 
Headnote 3(a), Schedule 3, TSUS, provides that “the term ‘orna- 
mented’, as used with reference to textile fabrics and other articles 
of textile materials, means fabrics and other articles of textile materials 
which are ornamented with . . .” This means that the article that 
is ornamented must be of textile materials. In the sample, the article 
that might be ornamented, the napkin ring itself, is of plastic and 
hence falls outside the definition of the headnote. 


Holding.—The sample napkin ring is classifiable under the provi- 
sion in item 367.60, TSUS, for other furnishings, not ornamented, 
of man-made fibers, other, dutiable at the rate of 25 cents per pound 
plus 17 percent ad valorem. 
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(C.S.D. 81-102) 


Classification: Entry for Test and Repair Certain Electronic Com- 
ponents of American Origin Used in the Foreign Assembly of 
Industrial Machinery 

Date: October 16, 1980 
File: CLA-2:RRUCSC 
063647 LLB 
In your letter of March 11, 1980, you pose five questions relative 
to a planned assembly operation in Mexico of certain controls for 
industrial machinery. The questions are: 

1. are circuit boards consisting of domestically produced 
boards to which are affixed foreign-made components (integrated 
circuits, semi-conductors, diodes, resistors, capacitors, etc.), con- 
sidered to be products of the United States for purposes of re- 
importation under item 807.00 Tariff Schedules of the United 
States (TSUS), after being exported to Mexico for various assem- 
bly operations? 

2. if, during the Mexican assembly operation, it becomes nec- 
essary to return certain boards to the United States for testing 
and, should such tests indicate the necessity for repairs, which 
of items 864.05 or 864.30, TSUS, would be the appropriate pro- 
vision under which to temporarily import the articles under 
bond? 

3. if the articles are temporarily imported for repairs and then 
must be tested following that process which of items 864.05 
or 864.30, TSUS, is the appropriate tariff provision? 

4. does an interim importation under bond and exportation 
in satisfaction of the bond provision prejudice ultimate impor- 
tation under item 807.00, TSUS? 

5. is a viable alternative to use of either item 864.05 or 864.30, 
TSUS, presented by utilizing a Foreign Trade Zone for any 
required testing and repairs, and is importation into such a 
zone a transaction which might prejudice ultimate importation 
under item 807.00, TSUS? 


The circumstances in this case are as follows. Various electronic 
components are imported from several sourc2s and are placed or 
“stuffed” onto laminated sheets or boards which are manufactured 
here. The boards are cut, drilled, etched, plated, cleaned and lac- 
quered in the United States prior to the “stiffiny” operation. Fol- 
lowing the crimping of the components onto the boards, they are 
exported to Mexico for use in assembling controls for industrial 
machinery. Periodically it may become necessary to send some of 
the boards back to this country for testing, repair, or both. Following 
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these domestic operations, entry having been made under Temporary 
Importation Bond, the materials are sent back to Mexico within 
the one year bond period, thus cancelling the bond and avoiding 
any liability for liquidated damages. One of two tariff provisions 
would be involved in these circumstances, either item 864.05, TSUS, 
or item 864.30, TSUS. Following final assembly operations in Mexico, 
you would propose to enter the final products under item 807.00, 
TSUS, upon importation. As an alternative to entering the articles 
for testing and repair under a bond, you state that you may consider 
entering them in a Foreign Trade Zone as nonprivileged merchan- 
dise before returning the merchandise to Mexico and reimporting 
under item 807.00, TSUS. 

Regarding your first question, the provisions of item 807.00, 
TSUS, are available to persons performing foreign assembly opera- 
tions, and operations incidental thereto, on components of American 
origin. Under certain circumstances, articles with foreign components 
may be considered to be of domestic origin. Such instances are limited 
to circumstances where operations performed on imported components 
in the United States cause them to lose their identity in the product 
which is to be shipped abroad for assembly in line with item 807.00, 
TSUS. 

You state that the imported electronic components which ar® 
placed on the American-made laminated boards are, “. . . stuffed 
into pre-drilled holes and crimped.” We are of the opinion that a 
foreign component does not lose its identity as such when placed on 
a board in such a tentative fashion. The result would be different if 
the components were affixed in some permanent manner, such as 
soldering, prior to exportation for assembly. 

Regarding your second and third questions, we have approved 
the use of dual temporary importation under bond classifications 
in other cases. Consequently, we do not believe that the dual uses 
pose a problem. The entry must show both operations, repairing and 
testing. We have also held that an operation incidental to the primary 
purpose such as the testing of an article entered under item 864.05, 
Tariff Schedules of the United States (TSUS) was permitted. That 
is, the unspecified operation (testing) which is wholly incidental to 
the primary operation (repairing) is not precluded by an entry under 
one item number. 

It is important, however, that the entry describes the intended 


operations accurately, if each article is to be repaired and tested, 
then the entry must be made under items 864.05 and 864.30, TSUS. 
If the testing is only incidental to the primary purpose of repairing 
the imported article, entry may be under item 864.05, TSUS. 
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In answer to your fourth and fifth questions, it is our position that 
entry under item 807.00, TSUS, is available to importers only upon 
the first artival of qualifying merchandise within the jurisdiction of 
the United States. This would include entry of merchandise under bond 
into the Customs Territory. We have also determined that while a 
Foreign Trade Zone is not within the Customs Territory for duty 
purposes, merchandise entered therein is within Customs jurisdiction. 
Therefore, item 807.00, TSUS, tariff treatment is not available in the 
situations you cite in question four and five. 

In order to satisfy the requirements for exportation for the situa- 
tions contemplated in questions two and three, the final assembly in 
Mexico must result in a new and different article than the merchandise 
temporarily imported under bond. 


(C.S.D. 81-103) 
Classification: Export Value—Steel Plate 


Date: October 20, 1980 
File: CLA-2:RRUCV 
065126 JV 


Re Application for further review of protest No. 3801—9-000202. 
District Director oF Customs, 
Detroit, Michigan. 


Dear Sir: This is in reply to an Application for Further Review 
of Detroit Protest No. 3801-9-000202, which was timely filed. 

Issues: (1) Whether a “master” contract for future delivery entered 
into between the unrelated foreign seller and importer established 
a “price” within the definition of export value, section 402(b), Tariff 
Act of 1930, as amended. 

Facts: The instant protest covers steel plate exported from Spain 
on April 15, 1978, and entered into the United States on April 28, 
1978. The record reveals no other sales or offers in Spain of such or 
similar merchandise for export to the United States at the time of 
exportation of the merchandise under consideration. 

The contract in question was entered into on April 7, 1978, and 
provides for the sale and future delivery of 65,000 tons of heavy 
steel plate at a trigger price of $343.01 per metric ton, C.I.F. duty-paid 
Great Lakes or Gulf region. A portion of said steel was to be delivered 
on or before June 1, 1978, and the remainder during the months of 
September, October and November, 1978. Delivery was to be made 
against the receipt of subsequent purchase orders. 
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The initial shipment was made on April 15, 1978, and was covered 
by the subject entry, which was appraised and liquidated at the 
trigger price of $343.01 per ton delivered to Great Lakes, less ocean 
freight. This price was applicable to pre-June deliveries only. 

Protestant, through counsel, claims that the usual practice of 
determining export value on facts similar to those in the present case 
is predicated on the issuance and receipt of a purchase order for the 
merchandise against a ‘‘master’”’ contract for future deliveries and that 
no weight is generally afforded such “master” contract. In the instant 
case, such purchase order was not submitted until after the date of 
exportation. Therefore, there is no sale, cffer, or price at the time of 
exportation of the merchandise under consideration which can prop- 
erly be evaluated to derive an export value. We note that protestant 
has retreated from its earlier position that export value be predicated 
on the invoice price. It now argues that United States value is the 
proper basis of appraisement. 

Law and analysis: Export value is the price, at the time of expor- 
tation to the United States of the merchandise undergoing appraise- 
ment, at which such or similar merchandise is freely sold or, in the 
absence of sales, offered for sale in the principal markets of the country 
of exportation for export to the United States. Thus, to the extent 
merchandise subject to trigger pricing represents such a price, it is 
possible to find export value. 

You will note that section 402(b) requires a freely sold price at 
the time of exportation. It has long been the position of the Customs 
Service that the phrase ‘at the time of exportation’? means that 
moment prior to the actual exportation of the merchandise under 
consideration at which a freely sold price can be determined. There- 
fore, the price which is closest to the moment of exportation is the 
price we are required to use in determining export value. 

This position is supported by a long line of court cases. For in- 
stance, in United States v. New York Merchandise Company, Inc., 
C.A.D. 274 (1944), the court stated “the phrase ‘at the time of 
exportation’ does not necessarily mean the hour or the day of ex- 
portation, but a time near enough to the date of exportation and 
under such circumstances as will reflect the price of the goods on 
the date of exportation.” 

When applying the above principles to the instant case, it is clear 
that the trigger price, as evidenced by the ‘‘master’” contract, was 
the result of arms-length negotiations and represented the freely 
sold price nearest to the date of exportation which most accurately 
and fairly reflected the price of the imported plate on that date. It 
is this price, therefore, that we are required to use in determining 
its appraised value. The fact that the price was for future delivery 
is no bar to a finding of export value. 
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The contract provides for a C.I.F. price of $343.01 per metric 
ton regardless of whether the merchandise is delivered to the Great 
Lakes or Gulf region. To arrive at an export value, the varying costs 
of ocean freight must be deducted from this price. Protestant claims 
that since there is no constant cost of ocean freight which may be 
deducted from the C.I.F. price to derive a fixed or uniform price of 
“such” merchandise, there can be no export value for the merchan- 
dise. 

While it is true that the courts have rejected export value result- 
ing from the inability to arrive at a uniform C.I.F. price after de- 
ducting the varying freight costs to alternate destinations in the 
United States, the record here reveals no shipments of ‘‘such” mer- 
chandise to the Gulf region at or about the time of the subject ship- 
ment which would have resulted in different net prices. You point 
out that even if such shipments had existed, the Gulf prices would 
have been reduced by the seller to equal the trigger prices for that 
region. Based on these facts, we conclude that the trigger price of 
$343.01, less the ocean freight from Spain to the Great Lakes, was, 
at the relevant period, the one freely sold price in the principal 
market of the country of exportation. Accordingly, the protest is 
denied. 

Holding: Export value at the trigger price is the correct appraise- 
ment. 


(C.S.D. 81-104) 


Constructed Value: Whether R&D Costs May Be Shown as Reduction 
in Declared Prcfit as Opposed to Increase in Sales Price for Con- 
structed Value 


Date: October 24, 1980 
File: CLA-2:RRUCV 
542210 MK 
Your ref.: CLA-2-DD:CV:WCS 
To: District Director, Philadelphia, Pennsylvania. 
From: Director, Classification and Value Division. 
Subject: Whether research and development costs may be shown as 
a reduction in declared profit as opposed to an increase in the 
sales price for constructed value (internal advice No. 109/80). 


Your memorandum of June 20, 1980, with enclosures, concerns 
the proper addition for profit to be used in the constructed value 
calculations of consumer electronics products assembled or manu- 
factured in Brazil by a subsidiary of the importer (Corp. name.) 

You advise that prior to 1975, (Corp.) charged its subsidiary for 
R&D expenses incurred in the United States. This cost was carried 
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on the books of the Brazilian operation as one of the casts of produc- 
tion. In 1975, a new Brazilian law mandated that R&D could not 
properly be included as a cost of the Brazilian subsidiary. Consequent- 
ly, these costs were no longer shown on its books. 

However, when (Corp.) prepared its worksheets used in filing 
consumption entries for this merchandise, they included this R&D 
cost as one of the costs in their calculation. The results of this addition 
reduced the profit figure below that shown on the Brazilian manu- 
facturer’s books. 

There are no other producers of merchandise of the same class or 
kind in Brazil selling for export to the United States. 

You ask whether the profit declaration of the importer’s constructed 
value calculation is acceptable, or whether the higher profit shown on 
the Brazilian manufacturer’s bocks is more correct. 

You believe that the profit as declared on the importer’s worksheets 
should be accepted. (Corp.) has, in its own accounting records, 
charged the R&D costs te its subsidiary, even though it is not reflected 
on the subsidiary’s books because ot the Brazilian law. 

You believe this is a legitimate cost incurred by the manufacturer 
and must be reflected in constructed value. 

Since there are no other producers or assemblers of merchandise 
cf the same general class or kird in Brazil selling for export to the 
U.S., we must use the the actual profit of the Brazilian manufacturer. 


As this does not include a profit on the R&D, no addition for profit 
on the R&D should be taken. 


(C.S.D. 81-105) 


Classification: Heavy-Duty Transporters 


Date: October 24, 1980 
File: CLA-2:RRUCGC 
065055 JCH 
To: District Director of Customs, San Francisco, California. 
From: Director, Classification and Value Division. 
Subject: Request for internal advice No. 11/80, concerning the 
tariff classification of a heavy-duty transporter. 


In your memorandum of November 5, 1979, you requested internal 
advice on the tariff classification of the subject transporter. The 
request for a ruling through the internal advice procedures was 
initiated on behalf of the importer on October 3, 1979. 

Issue: You propose classifying the subject transporter under 
the provision for automobile trucks valued at $1,000 or more in 
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‘tem 692.02, Tariff Schedules of the United States (TSUS). This 
provision requires a temporarily increased column 1 rate of duty 
of 25 percent ad valorem. It is contended that the merchandise is 
properly classified under the provision for fork-lift trucks, platform 
trucks and other self-propelled work trucks of off-of-the-highway 
types used in factories, warehouses, or transportation terminals for 
short-distance transport, towing or handling of articles, in item 
692.40, TSUS. The column 1 rate of duty required under this pro- 
vision for merchandise entered before January 1, 1980, is 4.5 percent 
ad valorem. It is further claimed that the merchandise is alternately 
classifiable under the provision for motor vehicles, other than auto- 
mobile trucks and motor buses, in item 692.10, TSUS, requiring a 
column 1 rate of duty before January 1, 1980, of 3 percent ad valorem. 

Facts: The vehicle in question belongs to a French-made family 
of transportation equipment designated as “‘Automas.” One of the 
categories of Automas is offered for sale as shipyard transporters. 
However, the Automas family also includes vehicles for industrial 
use and for road transportation. Apparently all of these vehicles are 
sold and equipped in accordance with customer specifications, and 
certain features cross category lines. 

The Automas in question was furnished in accordance with the 
specifications of the importer, a United States producer of trailers 
for the trucking industry. The product was made available to its 
customer as an extension of its own product line for use in moving 
prefabricated buildings and building modules at an oil production 
site at Prudhoe Bay, Alaska. The vehicle was imported because the 
importer does not manufacture equipment of the type in question, 
nor does any of its domestic competitors. Nor is equipment of this 
type manufactured by the American automotive industry. 

While the Automas at issue is not a strict exemplar of Automas 
offered for sale for shipyard uses, it most resembles that category of 
Automas in the nature of its suspension and in its maneuvering 
characteristics. It differs, however, in that an engine of 140 horse- 
power is used, a smaller engine than normally supplied. Further, the 
Automas in question was provided with tongues or drawbars for 
towing. The vehicle was not actually used in a shipyard, and it was 
indicated that a prospective purchaser would not use it in a shipyard. 

The vehicle in question has an unobstructed flat bed achieved by 
suspending the cab underneath the bed at one end. The cab is small 
and does not have the space or other accommodations for comfort 
ordinarily associated with cabs used in the heavy trucking industry. 
Further, the cab does not meet highway safety requirements because 
of its limited visibility. In this connection, it should be noted that 
vehicles in the Automas road vehicle line have larger cabs elevated 
above the beds forming a more typical truck configuration. 
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The Automas in question has seven axels with four wheels per 
axel for a total of 28 wheels and a rated weight carrying capacity of 
325 tons. Each pair of wheels has independent suspension which allows 
for multi-axel Ackerman steering capability for turning in an arc 
without wheel slide. The Ackerman steering mode can be substituted 
by a control to a 90 degree turning of the wheels allowing the vehicle 
to move sideways. The steering is controlled and operated completely 
by a hydraulic system which can be operated from the cab when 
the vehicle is being self-propelled. When it is being towed, the motion 
of the drawbar automatically controls the turning of the wheels. 

The suspension is also entirely controlled hydraulically without 
any springs, shock absorbers or accumulators to absorb shock. Level- 
ness and traction over rough terrain are achieved by dividing the 
hydraulic system into separate zones thereby preventing tipping or 
other exaggerated motions. The natural resistance of the hydraulic 
cylinders and their valves contributes to ride stability. 

The bed is 13 feet by 57 feet. When towed, the Automas is pulled 
from the end opposite the cab. When two are towed in tandem, they 
are placed back to back and thereby towed from a cab end. When 
placed side by side as modules for wide capacity transport they are 
towed by a bar between the cabs. With a full load, the Automas can 
be towed at a speed up to 3 miles per hour and when self-propelled 
it can move at .3 miles per hour. In a typical application, the Automas 
was used to pick up a building on trestles at the dock area by moving, 
with its bed lowered, between the trestles and raising the building 
and its trestle off the ground. The vehicle was then towed over a 
distance of approximately 27 miles to the work site. While being towed, 
the trestle remained attached to the load thereby allowing little 
clearance between the bottom of the trestle and the highway. This 
was done for safety reasons and because of the limited lifting ca- 
pabilities of the bed. After the tow bar was disconnected, the vehicle 
positioned the building under its own power on the pylons where 
it would remain permanently. 

In addition to lack of conformity to highway safety requirements, 
highway travel to transport a load or to transfer itself from work site 
to work site is not practical due to the low speed and low fuel efficiency 
of the vehicle. The conversion of mechanical energy to hydraulic 
power and back to mechanical energy results in an efficiency rating 
below normal highway vehicle standards. Accordingly, the Automas 
is itself transported on another vehicle for transportation to other 
work sites. 

A list has been submitted on behalf of the importer showing that 
eight German-made shipyard transporters have been imported during 
the past several years for use at various ship building locations in the 
United States. 
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Power is delivered hydraulically to a limited number of wheels 
to which hydraulic motors are attached. The engine drives a hydraulic 
pump which delivers hydraulic power to the wheels as well as to the 
other hydraulic equipment. The bed can be moved up and down 
hydraulically, and when a load is being carried, the bed is usually 
left in mid-position. The vehicle contains no transmission or drive 
train of the type normally used on trucks. 

Law and analysis: Central.to a discussion of the issues involved 
is an analysis of the scope of the term “automobile trucks” as used 
in the tariff schedules. This term is a survivor from former tariff 
schedules in effect in the earlier part of this century when the motor 
vehicular denotation of the term “truck” did not have the primacy 
among other denotations that it has in the American language today. 
Accordingly, little attention has been given to the word “automobile” 
as a basis for limiting tariff provisions encompassing motor trucks, 
and limitations have been based on other reasons. 

For example, fire engines and mobile cranes have been excluded 
from classification as automobile trucks primarily because they 
carry equipment rather than cargo. American-La France Fire Engine 
Co. v. Riordan, 6 F. 2d 964 (2d Cir. 1925); Coles Cranes, Inc. v. United 
States, 32 Cust. Ct. 108, C.D. 1590 (1954). Accordingly, the tariff 
schedules now have separate provisions for specially constructed 
and equipped vehicles in items 692.14 and 692.16. The separate 


provision in item 692.40 for fork-lift trucks, etc., similarly resulted 
from interpretations which excluded these vehicles from the term 
“automobile trucks.” 


The ruling applicant has also pointed out other exclusions. For 
example, we declined to classify cargo-carrying three-wheeled motor 
scooters, military personnel carriers which could be converted to 
cargo-carrying uses, and cargo-carriers running on skis as automobile 
trucks. T.D. 56089(60), 99 Treas. Dec. 37 (1963); T.D. 56502(67), 
100 Treas. Dec. 638 (1965); T.D. 56521(116), 100 Treas. Dec. 767 
(1965). The ruling applicant now suggests that another exception 
be added to the list based on the many features of the instant mer- 
chandise which distinguish it from trucks as visualized in the ordinary 
conception. In this connection, it is emphasized by the ruling ap- 
plicant that the vehicle in question does nct look like a truck. The 
American-La France case, supra, and other cases cited by the ruling 
applicant which involve interpretations of the term “truck” in non- 
Customs tax contexts further suggest that vehicles for off-of-the- 
highway uses should constitute a separate exception. But non-highway 
use, although a factor to be considered with other factors in excluding 
a vehicle from classification as a truck, has not been considered by 
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the Customs Service to warrant an exception from the truck pro- 
visions by itself. It would appear that for tariff classification purposes 
the term “automobile truck” has been given a broad interpretation. 

But we have been more specific in limiting the scope of the pro- 
vision for special-purpose motor vehicles in item 692.16 for example. 
we have excluded from that provision mobile special-purpose vehicles 
which must be loaded on a flat-bed trailer or other conveyance for 
transport from job site to job site. Decision dated July 14, 1975, 
file No. 038001; decision dated June 2, 1978, file No. 054990. Both 
vehicles which were the subject of these decisions had maximum 
speeds when self-propelled greater than the maximum self-propelled 
speed of the vehicle in question. It may be inferred from these decisions 
that the provisions for special-purpose vehicles encompass only 
equipment mounted on chassis similar in their degree of mobility to 
those provided by the American automotive industry for the trucking 
industry. This inference exists even though classifications under 
item 692.16 are not governed by a description containing the term 
“automobile” but by one containing the term “motor vehicles.” 
In our view, the pertinent provision for automobile trucks set forth 
in the tariff schedules as a species of motor vehicle cannot, in these 
circumstances, be interpreted as encompassing vehicles with a lesser 
degree of mobility than those classified more directly under the 
generic reference. 

Accordingly, we find that the need to transport the Automas on 
another vehicle to another job site, particularly when due to its 
unique capabilities another job site may be many miles away, is a 
factor militating against classification as a truck. The practical 
considerations involving non-use of its self-propelling capabilities 
when transporting cargo over shorter distances are similarly un- 
persuasive toward classification as a truck. While you indicate the 
transporter has all the features and elements of a truck, its con- 
figuration , suspension, steering system, power transmission system, 
and braking system operate on different principles than those ordi- 
narily employed in trucks produced by the automotive industry. 
As indicated above, the Automas does not have a power to weight 
ratio, power train or brakes of the types used in conventional motor 
vehicles. The method in which it handles its cargo, combining both 
the functions of transporter and positioner, with trestles close to the 
road while straddling the bed, further does not conform to more 
conventional trucking practices. We agree with the importer that item 
692.02 is not a so-called “basket” provision, and that the vehicle in 
question departs in too many particulars from the characteristics 
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normally attributed to trucks to be considered as encompassed 
within item 692.02, which encompasses only trucks. 

We further agree that the transporter in question is properly clas- 
sifiable under item 692.40. As compared to the smaller motor and the 
provision for being towed, the salient feature of the Automas is its 
maneuverability in close quarters, the same feature exclusively pro- 
vided in the Automas shipyard transporter line. While the use of the 
transporter and the use contemplated by a prospective purchaser 
do not involve shipyard operations, it is the chief use nationwide of 
merchandise of the same class or kind that is controlling. General 
Headnote 10(e)(i), TSUS. The available evidence in its entirety 
does not provide a basis for finding that the transporter in question 
is of a class or kind of vehicle chiefly used for different applications. 
In this connection, we have previously held that a shipyard con- 
stitutes a factory for the purpose of classifying equipment used in 
shipyards under item 692.40. ORR Ruling 792-68. 

In view of the foregoing discussion, it is unnecessary to further 
discuss the possible alternate classification under item 692.10, a 
provision which is less specific than item 692.40. 

Holding: The subject transporter is properly classifiable under item 
692.40. A copy of this decision should be made available to the im- 
porter. 


(C.S.D 81-106) 


Carrier Control: Vessels of Chile Permitted to Transport Articles 
Described in Sections 4.93(b)(1) and 4.93(b)(2) of the Customs 
Regulations Between Ports of the United States. 

Date: October 29, 1980 
File: ADM-9-03/VES-3-03 
104906MKT 

To: All regional Commissioners. 

The State Department has advised the Department of Treasury 
that vessels of Chile should be permitted to transport certain articles 
described in sections 4.93(b)(1) and 4.93(b) (2), Customs regulations, 
between ports of the United States. Action to add Chile to the lists 
of nations in sections 4.93(b)(1) and 4.93(b)(2) has been initiated. 
Pending amendment of the regulations, vessels of Chile shall be 
permitted to transport the articles described in sections 4.93(b) (1) 
and 4.93(b)(2) between ports of the United States, effective from 
July 24, 1980. 
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GSP: Acceptability of Form A Marked “Copy” for Purposes of 
Establishing Country of Origin Under the Generalized System 
of Preferences 

Date: October 29, 1980 
File: ENT-1-01: RRUEE 
714570 JV 
Re Decision on application for further review of protest No. 3901-0- 
000606, dated August 6, 1980. 


Issue: Whether a Form A (Certificate of Origin) with the word 
“copy” super imposed on it is acceptable for purposes of establishing 
country of origin under the Generalized System of Preferences (GSP). 

Facts: The merchandise consists of automobile parts from Taiwan. 
Duties were assessed because protestant failed to present the original 
Form A with the entry. The record indicates that the United States 
District Court has declared protestant a debto in possession and has 
ordered it not to make payment for the merchandise. As a result, 
the foreign seller refuses to release the original Form A. In lieu of the 
original, protestant has submitted a photocopy which your office 
has rejected. Protestant requests reliquidation of the entry on the 
basis that the copy is valid for GSP purposes. 

Law and analysis: Section 10.173(a) (1) of the Customs Regulations 
requires that the Form A, as evidence of country of origin, be signed 
by the exporter of the merchandise in the country from which it is 
directly imported, certified by the designated governmental authority 
in that country, and properly executed. 

While the above provision makes no reference to the filing of an 
original Form A, it has been the practice of Customs to require that the 
original be presented with the entry and copies returned to the exporter 
and certifying authority in the country of origin. Thus, the require- 
ment for an original is an administrative rather than a legal 
requirement. 

The facts in this case establish that the Form A presented with the 
entry is a valid copy of the properly executed original. Further, protes- 
tant’s failure to furnish the original was not intentional or the result of 
negligence on its part, but rather occasioned by factors beyond its 
control. Under these circumstances, it is our opinion that Customs 
should accept the copy as evidence of the country of origin of the im- 
ported merchandise. Accordingly, you are directed to allow the 
protest in full. 

Holding: Where the importer is unable to present the original Form 
A due to factors beyond his control, a valid copy is acceptable for 
purposes of establishing country of origin under the GSP. This holding 
does not extend to situations where the original Form A is lost, de- 





38 CUSTOMS 


stroyed or stolen. In such cases, the importer must obtain a duplicate 
from the appropriate governmental body in the country of origin as 
required by section 10.173(a)(2) of the Customs Regulations. 


(C.S.D. 81-108) 


Conditionally Free Merchandise: Aircraft Parts; Certification 
Requirement Under Civil Aircraft Agreement 

Date: October 29, 1980 

File: ENT-1-01 RRUEE 
714576 M 

This ruling concerns whether certain aircraft parts for use in a 
British plane in the development stage is entitled to duty free entry 
under the Civil Aircraft Agreement (Title VI of P.L. 96-39). 

Issue: May aircraft parts imported into the United States for use in 
the manufacture of a British aircraft, which has not received a certifi- 
cate of airworthiness from the British Civil Aviation Authority, but 
has received a letter from that agency approving the testing and 
development of such plane, be entitled to duty free entry under P.L. 
96-39? 

Facts: The British Civil Aviation Authority, which in Great 
Britain is equivalent to our Federal Aviation Administration, issued 
a letter of approval to manufacture, develop, and test a certain 
aircraft. The manufacturer of this aircraft wishes to import certain 
aircraft parts which would be used to manufacture this plane. Since 
the British Civil Aviation Authority has not issued a certificate of 
airworthiness for the aircraft model involved, the inquirer asks 
whether aircraft parts imported for use in such aircraft would qualify 
for duty free entry under the Civil Aircraft Agreement. 

Law and analysis: Section 601 of Public Law 96-39, in pertinent 
part, provides that aircraft parts certified for use in civil aircraft 
and qualified under one of the listed item numbers of the Tariff 
Schedules may be imported free of duty. The term ‘“‘certified for use’’ 
means that the importer shall file a written statement, accompanied 
by such supporting documentation as the Secretary of the Treasury 
may require, with the appropriate Customs officer stating that the 
imported article has been imported for use in civil aircraft, that it 
will be so used, and that the article has been approved for use by 
FAA or airworthiness authority in the country of exportation, if 
such approval is recognized by FAA as an acceptable substitute for 
FAA certification, or that an application for approval for such use 
has been submitted to, and accepted by FAA. 

Basically, the language of the statute requires that the aircraft 
part must be certified for use in a civil aircraft. It does not require 
that such aircraft must have been issued a certification of airworthi- 
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ness. The Federal Aviation Administration, besides granting a 
certificate of airworthiness, also issues various types of certification 
and approvals of aircrafts and parts thereof which are being used for 
testing and development purposes. It is our view that aircraft parts 
to be used in an aircraft-certified or approved by the FAA under one 
of its certifications or letter of approval other than the certification 
of airworthiness would still qualify for duty free entry under the 
Civil Aircraft Agreement. This view was indicated in ORR Ruling 
712568 M dated March 28, 1980. 

Also, where another country, such as Canada, has a similar certi- 
fication system as the FAA, we have recognized any such certi- 
fications and approvals issued by the airworthiness authority of that 
country for purposes of duty free entry under the Civil Aircraft 
Agreement. Although not specifically stated in ruling letter 712178 M 
dated February 12, 1980, the aircraft parts involved had been certified 
for use in an airplane which had been certified by the appropriate 
Canadian airworthiness authority for testing and development, 
but had not been issued by that agency a certification of airworthiness. 

In this case, since the approp-iate British airworthiness authority 
does not issue any certifications except a certification of airworthiness 
and since it has by letter approval permitted the development and 
testing of the aircraft involved, we believe that the aircraft parts for 
use in the manufacture of this plane are entitled to duty free entry 
under Title VI of the Civil Aircraft Agreement. 

Holding: Aircraft parts imported into the United States for use in 
the manufacture of a British aircraft, which has not received a certifi- 
cation of airworthiness from the British Civil Aviation Authority, 
but has received a letter of approval from that agency for the testing 
and development of such plane are entitled to duty free entry under 
Title VI of P.L. 96-39. 


(C.S.D. 81-109) 


Classification: Stock/Receiver With Separate Barrels for Use as a 
Rifle or Shotgun 
Date: October 30, 1980 
File: CLA-2: RRUCGC 
064848 JCH 

To: District Director of Customs, 120 S. Central Avenue, St. Louis, 
Missouri. 

From: Director, Classification and Value Division. 

Subject: Request for internal advice No. 176/69, Supp. 1, concerning 
the tariff classification of a stock/receiver with separate barrels 
for use as a rifle or as a shotgun. 

In your memorandum of April 11, 1980, you requested recon- 
sideration of our previous decision with respect to the subject mer- 


347-180 0 - 81-6 





40 CUSTOMS 


chandise, dated February 8, 1980 (File No. 061614). This merchandise 
is imported from Belgium. Our response to your request follows: 

Issue: In our previous decision we held that the merchandise in 
question was classifiable as an entirety under the provision for com- 
bination shotguns and rifles valued over $50 each in item 730.59, 
Tariff Schedules of the United States (TSUS). The current column 
1 rate of duty required under this provision is 12.5 percent ad valorem. 
It is your contention that only the stock/receiver and rifle barrels 
should be regarded as an entirety and classified under the provision 
for rifles valued over $50 each in item 730.31, TSUS, dutiable at the 
current column 1 rate of 6.7 percent ad valorem. You then would 
classify the shotgun barrels separately under the applicable provision 
for shotgun barrels. 

Facts: In your memorandum you describe the merchandise in ques- 
tion as the “Browning Superposed Continental’ consisting of a stock 
and receiver, a set of .30/06 over/under rifle barrels and a set of 20 
gauge over/under shotgun barrels. The sets of over/under barrels 
are attached alternately with the stock and receiver for use of two 
of the components as either a rifle or shotgun. The Continental, 
as noted in our-previous decision, is sold in polystyrene cartons with 
cavities for each component. 

Law and analysis: In reaching our previous conclusions regarding 
the classification of the merchandise at issue, we noted that the (cor- 
poration) an American manufacturer, previously produced a firearm 
very similar to the imported merchandise. This American product was 
similar even to the extent of the manner in which it was sold with 
the parts in compartmentalized boxes, although the instant mer- 
chandise is in plastic containers. Most importantly, we noted that the 
American product was marketed as a combination gun. You state 
that this information is incorrect and indicate that a representative 
of the (corporation) has led you to believe that at no time did that 
company ever market a gun of the type at issue as a combination 
shotgun and rifle. We further infer that you believe the information 
furnished by the (corp.) representative is supportive of your view 
that the use of the adjective “combination” with respect to shotgun/ 
rifles was only used in the marketing of combinations of the over/under 
type. 

However, a review of reproductions of pages of old (corporation) 
catalogs shows that a firearm of the type in question was offered for 
sale under the caption, ‘“.300 Combination Rifle and Shotgun fn 
Case.”’ | While we do not dispute the fact that combination guns oi 
the over/under type are also encompassed under the tariff provisions 
for combination guns in the tariff schedules, it is interesting to note 
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that the (corporation) has not always, if ever, used the word ‘“‘combi- 
nation” in its catalog offerings of combination guns of the over/under 
type. A typical listing shows such a gun under the caption, “Over-and- 
Under Rifle Shotgun.” ? The (company) a division of (corp.) also used 
the same caption when it offered a similar over/under combination 
gun.’ The first cited catalog listing is specific evidence that for American 
products, the term, ‘‘combination rifle and shotgun’ has been a com- 
mercial designation for the class of merchandise of which the instant 
firearm is an exemplar. Accordingly, it is our view that the information 
you developed does not by itself show that item 730.59 is not an ¢o 
nomine or descriptive provision for merchandise of the type in question 
as well as for combination guns of the over/under type. 

In this connection, you suggest that the legislative history of the 
provisions for combination guns shows that they are limited to 
combination guns of the over/under type. You contend the current 
provisions are a reenactment of earlier tariff provisions which were 
designed to overrule classifications which avoided classification of 
over/under combination guns under specific provisions for firearms, 
such as the classification in T.D. 13762 (1893). We infer that your 
view is that, in this instance, the rule that an eo nomine provision 
encompasses only articles contemplated at the time of enactment 
should prevail over the rule that a tariff provision encompasses all 
forms of an article. 

The tariff laws, however, are written for the future and encompass 
new articles as they are developed. While the meaning of an eo nomine 
provision is determined as of the time of enactment, the meaning will 
embrace subsequently created articles when they fall within the 
definition. J. E. Bernard & Co. v. United States, 52 Cust. Ct. 56, C.D. 
2436 (1964). Further, while the provisions for shotguns and rifles 
are clearly eo nomine, the word “combination” is more in the nature 
of a term of general description. Accordingly, we regard item 730.59 
as a specific provision for the merchandise in question regardless of 
the narrowness of the scope in which you suggest the provisions for 
combination guns should be regarded as having been frozen in time 
as of 87 years ago. Further, if these provisions represent a corrective 
measure to resolve classification problems in establishing the dutiable 
status of combination guns, we believe it would frustrate the remedial 
legislative effort and intent if we held that the instant combination- 
article classification problem was not also covered by that legislative 
solution. 

While you have further cited Summaries of Trade and Tariff 
Information as supportive of your position, we find nothing in the 
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language of those references to support the view that combination 
guns of the over/under type are encompassed within the provisions 
for combination guns to the exclusion of any other type of combination 
guns. 

You further disagree that United States v. Charles Garcia & Co., 48 
CCPA 140, C.A.D. 780 (1961), which we cited, is pertinent to this 
matter. We cited that case as authority for the proposition that an 
aggregation of articles may be regarded as an entirety even though 
they are not all used together at the same time to achieve one of the 
functions of the aggregation. Specifically, you believe this precedent 
should be disregarded because no two components of the three com- 
ponents in question can ever be used jointly as a shotgun/rifle com- 
bination. This argument, however, begs the question since it 
presupposes that the combination gun provisions encompass only 
combination guns of the over/under type, a presupposition shown 
above to be unsustainable. While counsel for the importer has cited 
various cases pertinent to the separability for tariff classification 
purposes of spare parts, tools, etc. and to the requirement that parts 
of an entirety be used together, the Garcia case, supra, clearly shows 
that separate components constituting a single commercial entity 
do not have to be used together at the same time to constitute an 
entirety. Alternate use, as shown here and in the Garcia case, is 
sufficient. 

Counsel has also cited General Headnote 10(d) and discussed the 
issues related to its applicability. This aspect of this matter was ad- 
dressed by us in our previous decision, to which counsel is referred. 

Holding: For the foregoing reasons our classification of the instant 
merchandise under item 730.59 is affirmed. The rate of duty in effect 
under this provision before January 1, 1980, is applicable to any 
pending entries of this merchandise made before that date. 

Copies of this decision should be made available to the interested 
parties. 


(C.S.D. 81-110) 


Classification: Dionosil Oily, a Bronchographic Contrast Medium 
Used To Coat the Bronchial Walls 


Date: October 30, 1980 
File: CLA-2-RRUCGC 
064882 JH 


This is in reference to your request that a change of classification 
action be initiated in regard to Dionosil Oily. 
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Facts: Dionosil Oily, a bronchographic contrast medium, is said to 
coat the bronchial walls and provide improved visualization. It is 
composed of a suspension of propylidone in peanut oil. Propyliodone 
is usually derived from a benzenoid source. In September 1970, 
Customs ruled that Dionosil Oily was classified as a benzenoid inter- 
mediate in item 403.60, Tariff Schedules of the United States (TSUS). 
At that time, while it was known that that product contained pro- 
pylidone, it was not known that it was suspended in peanut oil. That 
decision was issued to an apparent subsidiary (name) of (name) the 
company involved with the importations in issue. 

The record shows that there were entries made in 1973 and 1974 
which were liquidated under the provision for nonbenzenoid drugs in 
item 439.50, or if in dosage form, item 440.00, TSUS. 

Evidence received from Customs ports reflects that there are 
currently 40 open entries for the period from April 1974 through 
December 1977. Subsequent to 1977, although entries were made 
under item 439.50 or item 440.00, they were all liquidated under the 
provision for benzenoid mixtures in item 403.90. 

Issue: It is contended that entries made prior to 1974 under item 
439.50 or item 440.00 created a uniform and established practice of 
classification. Since there are 40 entries dating from April 1974 through 
December 1977 which have not been liquidated, the question concerns 
the classification of these entries. 


Law and analysis: Under section 315(d) of the Tariff Act of 1930, 
as amended, ‘‘No administrative ruling resulting in the imposition of 
a higher rate of duty or charge than the Secretary of Treasury shall 
find to have been applicable to imported merchandise under an estab- 
lished and uniform practice shall be effective [without notice].”’ 

In this case, notice was given to an apparent subsidiary of the com- 
pany in 1970 that the product was benzenoid. The record shows that 
in 1973 and 1974 some entries were liquidated under items 439.50, 
TSUS. However, entries from those years and those subsequent to 
1977, even though entered under item 439.50, were liquidated under 
item 403.90, TSUS. If an established practice does exist presently in 
regard to Dionosil Oily, it is as a benzenoid mixture. The file reflects 
that notice was provided in 1970. So that the importer was aware or 
should have been aware of the correct classification. 

Holding: An established and uniform practice does not exist under 
which Dionosil Oily is classifiable in item 439.50 or 440.00, TSUS. 

The entries of Dionosil Oily dating from 1974 through 1977 which 
have not heen liquidated are correctly classifiable in item 403.90 TSUS. 





CUSTOMS 
(C.S.D. 81-111) 


Classification: Antimony Trioxide With 3 Percent Diisodecyl 
Phthalate (DIDP) 
Date: October 30, 1980 
File: CLA-2:RRUCGC 
066407 JH 

Your letter of August 6, 1980, concerns the dutiable status of 
antimony trioxide with 3 percent diisodecyl phthalate (DIDP). 

It is asserted that the wetting agent is used to meet local dusting 
requirements and it is not essential to the commercial use of antimony 
trioxide. A statement from (Name) is to the effect that the additive 
is not essential to the use of antimony oxide as a flame retardant 
in vinyl compounds, but that the wetting of the material with DIDP 
is intended to control dusting to meet local standards. A laboratory 
report describes the product as a mixture of an inorganic compound 
(antimony oxide type) and approximately 2-3 percent benzenoid 
plasticizer. 

Where a product contains commercially small quantities of ben- 
zenoid ingredients which play no part in the principal function of the 
product as a whole, or exhaust their utility prior to the performance of 
the principal function, the de minimis rule may be invoked. However, 
when commercially small quantities of benzeniod ingredients operate 
continuously or concurrently to assist or enhance the principal 
function of the product, the benzenoid component may not be ignored 
for classification purposes. 

While the DIDP will reduce the amount of antimony trioxide dust 
developed during the manufacturing of polyvinyl products, the 
technical literature indicates that DIDP is a common plasticizer 
for such products. When used at the stated concentrations, it may act 
as a dispersant for the antimony trioxide powder during the manu- 
facture of plastics. The plasticizer, therefore, aids in the thorough 
distribution of the powder throughout the final product, thus maxi- 
mizing its fire retardant effect. 

Accordingly, since the DIDP operates continuously and con- 
currently to assist or enhance the principal function of the product, 
it cannot be ignored for classification purposes. 

Accordingly, antimony trioxide coated with diisodecyl phthalate 
is classifiable under the provision for benzenoid mixtures in item 
413.51, Tariff Schedules of the United States (TSUS). The rate of 
duty is 23 percent ad valorem, but not less than the highest rate 
applicable to any component material. Diisodecyl phthalate is 
classifiable as a benzenoid plasticizer in item 409.34, TSUS. The 
rate of duty is 1.5 cents per pound plus 17.7 percent ad valorem. 





CUSTOMS 
(C.S.D. 81-112) 


Classification: Dutiable Status of Butynediol and Butanediol 


Date: October 30, 1980 
File: CLA-2:RRUCGC 
066470 JH 


Your letter of August 4, 1980, concerns the dutiable status of 
butynediol and butanediol from West Germany. 

Butynediol is classifiable under the provisions for other polyhydric 
alcohols in item 428.47, TSUS. The rate of duty is 12.3 percent ad 
valorem. 

Butanediol is classifiable under the provision for butylene glycol 
in item 428.30, TSUS. The rate of duty is 11.5 percent ad valorem. 


(C.S.D. 81-113) 


Classification: PY61H, Chemical Product Used as a Copper Plating 
Bath Additive 
Date: October 30, 1980 
File: CLA-2:RRUCGC 
066563 JH 

Your letter of August 13, 1980, concerns the dutiable status of 
a chemical product, which it is assumed is a product of a country 
entitled to modified rates of duty. 

PY61H is described as an aqueous solution of dipotassium salt 
of 2,5-dimercapto-1,3,4-thiadiazole. It is stated that the product 
is used as an additive to a copper plating bath. 

This product is classifiable under the provision for nitrogenous 
compounds, thiocarbamates, in item 425.36, Tariff Schedules of the 
United States (TSUS). The rate of duty is 4.8 percent ad valorem. 
For 1981, it is 4.7 percent ad valorem. 


(C.S.D. 81-114) 


Classification: Armonol, a Product Designed To Increase Gas Mileage 


Date: October 30, 1980 
File: CLA-2:RRUCGC 
066969 JH 
This is in reference to your inquiry concerning the dutiable status 
of ‘“‘Armonol,” a product of England. 
The product is described as being designed to increase gas mileage. 
While the complete composition of the product was not given, all of 





46 CUSTOMS 


the chemicals listed, which were said to comprise over ‘‘50 percent of 
the chemical makeup of ‘‘Armonol,’’ are benzenoid. They are all classi- 
fiable in part 1(B), Schedule 4, Tariff Schedules of the United States 
(TSUS), the benzenoid schedule. 

Contrary to your impression that the benzenoids are a minor part 
of the mixture and not essential to the function of the total product, 
one benzenoid is said to be added because it keeps carburetors and 
engine parts clean, and another benzenoid is said to be commonly 
known as an additive for mileage extention. 

Not only does it appear that the benzenoid components are essential 
to the principal use of this product, but in any event, since they com- 
prise over 50 percent of the total product, they cannot be ignored for 
classification purposes. 

Based on the composition of the product, Armonol is classifiable 
under the provision for benzenoid mixtures in item 407.15, TSUS. The 
rate of duty is 1.7 cents per pound plus 13.6 percent ad valorem, but 
not less than the highest rate applicable to any component material. 

Since the entire composition of Armonol was not provided, the 
highest rate of duty for a component cannot be provided with any 
certainty. 

However, the rate for the benzenoids listed are as follows: 


Item: Rate of duty 
1.2 cents per pound plus 26.3 percent ad 
valorem. 
0.7 cent per pound plus 13.4 percent ad 
valorem. 


(C.S.D. 81-115) 


Entry: Envelopes Made and Printed for the United Nations by a 
West German Firm 


Date: October 31, 1980 
File: ENT-1-01-RRUEE 
714317 M 

The ruling concerns whether United Nations “first day covers” 
imported by the United Nations for sale by its Postal Service are 
entitled to duty-free entry. 

Issue: Are U.N. “first day covers’ imported by the U.N. for sale by 
its Postal Service entitled to duty-free entry under the 1951 Postal 
Agreement between the United Nations and the United States? 

Facts: The United Nations has imported several shipments of U.N. 
“first day covers.” These envelopes were made and printed for the 
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United Nations by a West German firm. The majority of these “first 
day covers’’ are to be sold by the U.N. through its Postal Service in 
New York. The remainder are to be returned to West Germany. 

The shipments involved arrived at New York by air and were 
transported in-bond to a printer in Baltimore for cancellation pur- 
poses. Once this has been accomplished the first day covers will be 
forwarded to the U.N. Postal Service in New York. 

Customs has ruled that for classification purposes “‘first day covers” 
are considered to be more than mere postage stamps and are dutiable 
as printed matter. The United Nations contends that the “first day 
covers” involved are entitled to duty-free entry under the 1951 
Postal Agreement between the United Nations and the United States 
which modified the Convention on the Privileges and Immunities of 
the United Nations adopted by the General Assembly of the United 
Nations (of which the United States is a member) on February 13, 
1946. 

Law and analysis: Section 7 (b) of the Convention on the Privileges 
and Immunities of the United Nations provides that the United 
Nations, its assets, income and other property shall be exempt from 
Customs duties and prohibitions and restrictions on imports and ex- 
ports in respect of articles imported or exported by the United Nations 
for its official use. This section further states that: “It is understood, 
however, that articles imported under such exemption will not be sold 
in the country into which they were imported except under conditions 
agreed with the Government of that country.” 

Section 3 of the Postal Service Agreement between the United 
Nations and the United States, effective October 24, 1951, modified 
section 7(b) of the Convention on the Privileges and Immunities of 
the United Nations by providing for the sale of United Nations 
postage stamps by the United Nations Post Office Station. Provision 
(i) of section 3 states that all revenue derived from such sale of U.N. 
postage stamps and from other services rendered by the U.N. Post 
Office Station shall be retained by the U.S. Post Office Department for 
performance of the latter’s obligations under the terms of this Agree- 
ment, except for postal services resulting from the use of United 
Nations postage stamps sold for philatelic purposes. Provision (ii) 
of section 3 provides for the sale of United Nations postage stamps 
for philatelic purposes in response to orders received by mail. All 
revenue derived from such philatelic sales of U.N. postage stamps 
shall be retained by the U.N. for its own use, except that the U.S. 
Postal Service is to be reimbursed the face value of any such stamps 
used as postage. 

A “first day cover’ consists of the postage stamp along with the 
envelope designed to depict the event or personage for which the 
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postage stamp was issued and the first day of cancellation of that 
stamp. These “‘first day covers” are collected by philatelists. 

We believe that the term “postage stamps for philatelic purposes’’ 
used in provision (ii) of section 3 when in context with the entire 
section which speaks of revenue derived from sales of postage stamps 
and other services rendered by the United Nations and when con- 
sidered in view of the purpose of “first day covers” includes “first 
day covers.” Therefore, the shipments of “first day covers” involved 
are exempt from customs duties. 

Holding: U.N. “first day covers” imported by the U.N. for sale 
at its Postal Station are exempt from customs duties pursuant to 
Section 3 of the Postal Service Agreement between the United Nations 
and the United States effective October 24, 1951. 


(C.S.D. 81-116) 


Carrier Control: Refund of Special Tonnage Tax and Light Money 
Assessed on a Vessel Pursuant to 46 U.S.C. 121 and 128 
Date: November 6, 1980 
VES-11-11 
File: VES-11-10-RRUCDC 
104883HS 

Your memorandum of September 11, 1980 transmitted the applica- 
tion of Vessel owner filing under section 4.24, Customs Regulations, 
for the refund of special tonnage tax and light money assessed pursuant 
to title 46, United States Code, sections 121 and 128 on the Vessel. 

On July 24, 1979, Vessel owner paid special tonnage tax and light 
money totalling $2,780 on the Vessel a vessel of British registry with 
its home port in the Bahamas (CF 1002, 1486650). For special tonnage 
tax and light money purposes, the nationality of a vessel of British 
registry with a home port in the Bahamas is Bahamian. 

Title 46, United States Code, section 8, provides, inter alia, that 
whenever any charge arising under the laws relating to vessels or 
seamen has been paid to any collector of customs, and application 
has been made within one year from such payment for the refunding 
or remission of the payment, the Commissioner of Customs has the 
power to refund so much of the charge as he thinks proper if upon 
investigation, he finds that such charge was illegally, improperly 
or excessively imposed. 


Any application for refund of tonnage tax pursuant to section 8 of 
title 46 must be made according to section 4.24, Customs Regulations. 
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Section 4.24(e), Customs Regulations, requires that an application 
for a refund of tonnage tax include: 
. a certificate by the owner or by the owner’s agent that 
perment of tonnage tax at the applicable rate has been or will 
e made for each entry of the vessel on a voyage on which that 
rate is applicable before the end of the current tonnage year, 
exclusive of any payment which has been refunded or which 
may be refunded as a result of such application. 
The certificate required in section 4.24(e) was included with the 
application for refund and a copy was transmitted to us with your 
memorandum. 


The applicant applied for a refund on June 4, 1980. This is in 
compliance with section 8 of title 46 and section 4.24(c), Customs 
Regulations, requiring the applicant to apply for a refund within 
one year from the date of payment. 

Treasury Decision 79-304, published in the Federal Register on 
December 7, 1979 (44 FR 70458), and effective retroactively on 
February 9, 1979, exempts vessels of the Bahamas from the payment 
of special tonnage tax and light money. The taxes in question were 
paid on July 24, 1979. Accordingly, the taxes are refundable pursuant 
to 46 U.S.C. 8 because special tonnage tax and light money are 
improperly imposed on a vessel when assessed at a time that a vessel 
is exempt from their payment. Therefore, refund of special tonnage 
tax and light money in the amount of $2,780.00 ($2,835.60, amount 
tonnage tax paid less $55.60, regular tonnage tax at $.02 per ton) is 
authorized and should be made in accordance with the provisions of 
section 4.24, Customs Regulations. 


(C.S.D. 81-117) 


Carrier Control: Various Methods of Shipping Petroleum Coke 
Between U.S. Ports Through Canada in a Canadian Vessel 


Date: November 7, 1980 
File: VES-3-07-RRUCDC 
104910 HS 
To: District Director of Customs, Buffalo, New York. 
From: Director, Carriers, Drawback, and Bonds Division. 
Subject: I.A. 172/76. 


I.A. 172/76 dated December 16, 1976, received in Headquarters 
March 28, 1980, and in this Division on October 6, 1980, concerns the 
applicability of the Jones Act (46 U.S.C. 883) to various methods of 
shipping petroleum coke from Chicago to Niagara Falls, New York, 
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through Canada with a Canadian-flag vessel transporting the mer- 
chandise for a leg of the journey. 

Issue: Whether any of the proposed methods of shipping petroleum 
coke from Chicago to Niagara Falls, New York, through Canada 
described below would violate the coastwise trade laws? 

Facts: 1. Company A, a United States corporation, purchases coke 
in Chicago, Illinois, and transports it by Canadian flag vessel to its 
Canadian division in Thorold, Ontario, Canada. There the coke is 
transferred to the Canadian-owned trucks of Company B, a Canadian 
firm, which ships the coke back to Company A in Niagara Falls, 
New York. A Canadian consumption entry rather than a bond is 
utilized in Canada. 

2. Company B, the Canadian firm; purchases coke in Chicago 
pursuant to an order from Company A, the U.S. corporation, and im- 
ports the coke into Canada by Canadian-flag vessel. Company B then 
transfers the coke to its own trucks for shipment to Company A in 
Niagara Falls. Canadian and U.S. consumption entries are made, with 
Company B shown on the invoices as the Canadian transactor. 

3. Company B, the Canadian firm, which sells coke to both Cana- 
dian and U.S. markets, purchases the coke in the United States and 
imports it into Canada by Canadian-flag vessel where it mixes the 
coke with its own stock. Company A, the U.S. corporation, buys coke 
from Company B and is supplied from this stock that includes the 
material of U.S. origin. Shipment to Company A is made by Company 
B’s Canadian-owned trucks. A U.S. consumption entry is made 
showing a sale from Company B to Company A. 

Law and analysis: Section 27 of the Merchant Marine Act of 1920 
(46 U.S.C. 883) in general provides that no merchandise shall be trans- 
ported between points embraced within the coastwise laws of the 
United States (“‘coastwise points’’) directly or by way of a foreign port, 
or for any part of the transportation, except in a vessel built in the 
United States, owned by a citizen of the United States and documented 
under the laws of the United States. 

The Attorney General of the United States addressed an issue in- 
volving the transportation of grain on a Canadian vessel from either 
Chicago or Milwaukee to Georgian Bay, Canada, where it was unladen 
and stored in elevators for an indefinite time. It was subsequently 
loaded into railroad cars and delivered to a port in the United States. 
It was ruled that where the grain is transported on a Canadian vessel, 
from a U.S. port to a Canadian port, with a present existing intention 
that the grain ultimately should be transported to another U.S. port, 
“such transportation [by the Canadian vessel] is without a doubt in 
violation of section 27 of the Act of June 5, 1920 [46 U.S.C. 883]... .” 
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The Attorney General went on to say: 


. the transportation is not complete until the grain reaches 
its ultimate destination, and when it reaches an American port 
for reentry into the United States the violation . . . is. . . complete. 

34 Op. Atty. Gen. 355 (1924)). 

A transportation from one point to another remains continuous, 
so long as intent remains unchanged, no matter what stoppages or 
transshipments intervene (The Bermuda 70 U.S. 514 (1865)). Ex- 
pectation at the time of lading merchandise in the United States that 
part of the merchandise so laden will not be sold in Canada, but will 
be brought back to the United States is considered evidence of in- 
tention to transport part of the cargo between coastwise points. 
Further, as stated in The Bermuda, cited above, “ ... even the 
landing of goods and payment of duties does not interrupt the con- 
tinuity of the voyage of the cargo, unless there is an honest intention 
to bring them into the common stock of the country.” 

In the three proposed methods of shipping coke from Chicago to 
Niagara Falls through Canada, there is not an honest intention to 
bring the coke into the commerce of Canada. In the first two proposed 
methods, there is no doubt that there is an intent on the part of the 
shipper that the coke ultimately should be transported to an American 
port. The transportation of the coke is not complete until it reaches 
its ultimate destination, Niagara Falls, New York. 

Even in the third proposed method, where the Canadian shipper 
takes title to the United States coke and commingles it with its own 
stock in Canada before selling it in the United States, there is not a 
breakdown of the continuity of the transportation. In the Attorney 
General’s opinion cited above, it was held that although the grain was 
intermingled with other American grain, some for possible use for 
domestic consumption in Canada, there was nevertheless a violation 
of section 883, as there was an intention that the grain ultimately 
should be transported to a U.S. port, and that intent was subsequently 
carried out. Notwithstanding the fact that an indeterminable portion 
of the United States coke may be distributed and used in Canada, 
the shipper’s expectation at the time of lading the coke in the United 
States that a portion of it will be transported back to the United 
States indicates a clear intention to ship the United States coke from 
one coastwise point through Canada to another coastwise point. 

Holding: All three of the proposed methods of shipping petroleum 
coke from Chicago to Niagara Falls, New York, through Canada with 
a Canadian flag vessel transporting the merchandise for a leg of the 
journey would violate 46 U.S.C. 883. 





CUSTOMS 
(C.S.D. 81-118) 


Manipulation in Bonded Warehouse: Assembly of Watch Heads and 
Repackaging of Spare Watch Parts as Manipulation Under 19 
U.S.C. 1562 


Date: November 7, 1980 
File: WAR-3-RRUCDB SMC 
211711 

Issue: Whether the assembling of watch heads with the use of watch 
movements, and the repackaging of spare watch parts constitute 
manipulations within the meaning of section 562, Tariff Act of 1930, as 
amended (19 U.S.C. 1562). 

Facts: The first proposed operation involves the importation of 
foreign watch movements for entry into a manipulation warehouse. 

The watch movements will be placed into United States and foreign- 
made watch cases. When the cased movements known as watch 
heads are ready for sale, they will be withdrawn from the warehouse 
and duties will be paid on the foreign watch movements and cases, 

The second proposed operation involves the importation of spare 
parts for use in watch service and repair. Once in the bonded ware- 
house the spare parts will be repackaged for future resale. Upon with- 
drawal some of the spare parts will be exported to Canada while the 
remainder will be domestically consumed. Duties will be paid on those 
withdrawn for domestic sale. 

Law and analysis: Title 19, United States Code, section 1562, pro- 
vides that merchandise may be cleaned, sorted, repacked, or otherwise 
changed in condition, but not manufactured, in a bonded warehouse 
established for that purpose, and be withdrawn therefrom for exporta- 
tion without the payment of duties, or for consumption, upon payment 
of the duties accruing thereon, in its condition and quantity, and at 
its weight, at the time of withdrawal from the warehouse. (Emphasis 
added.) 

The question of what constitutes a manufacture will be addressed in 
order to determine if either of the proposed operations is prohibited in 
a manipulation warehouse. The Supreme Court held in Anheuser- 
Busch Brewing Association v. U.S.; 207 US 556 (1908), that a manu- 
facture occurs when a new and different article emerges from the 
processing, having a distinctive name, character, or use. With this 
definition as a guideline, Customs has held that the placement of 
foreign watch movements into watch cases constitutes more than a 
mere manipulation but rather a manufacturing process. The proposed 
manufacture of watch heads would therefore be prohibited in a class 
8 manipulation warehouse. 
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The second proposed operation, the repackaging of imported spare 
parts, is clearly a manipulation as provided for in 19 U.S.C. 1562 and 
thus permitted in a manipulation warehouse. 

Holding: The assembly of watch heads with the use of watch 
movements and cases does not constitute a manipulation within the 
meaning of 19 U.S.C. 1562. The repackaging of spare watch parts 
does, however, constitute such a manipulation. 


(C.S.D. 81-119) 


Merchandise Control: Removal of Zone-Restricted Merchandise 
From a Foreign Trade Zone by Means of a TIB Entry Pursuant 
to Part 146 of the Customs Regulations 


Date: November 12, 1980 
File: FOR-2-04-RRUCDB 
210977 L 

Issue: May zone-restricted merchandise be removed from a Foreign- 
Trade Zone (FTZ) by means of a temporary admission under bond 
(TIB) entry? 

Facts: There are no specific facts. The issue is raised in connection 
with a request for clarification of Legal Determination 79-0279 
(CON-9-R:CD:D WR, 209800, dated April 2, 1979). 

Law and analysis: Legal Determination 79-0279 held, in part, 
that merchandise may be entered into the Customs territory from a 
FTZ by a TIB entry. That holding was based upon an analysis of 
Part 146, Customs Regulations (19 CFR 146). The analysis noted 
that section 146.31(a), Customs Regulations (19 CFR 146.31(a)), 
prohibits removal of merchandise from a FTZ except as provided 
elsewhere in Part 146, and that there is no provision in Part 146 
for removal by TIB entry. 

It concluded that there was no valid reason to prohibit removal 
of merchandise from a TIB entry and suggested that the reason 
there is no specific provision for such removal is that TIB’s in the 
past have been referred to as consumption entries for various purposes. 

The ruling omitted a “Facts” section. The facts originally sub- 
mitted are as follows: 


An importer puts machine parts into a FTZ in a nonprivileged 
foreign status. Later, they would like to remove the parts from 
the FTZ on a TIB entry to have work done on the parts and 
then export them to close the TIB. Subpart E of Part 146 of 
the Customs Regulations is entitled ‘‘Removal of Merchandise 
from a Zone”. This subpart covers the procedures and methods 
by which merchandise in a FTZ may leave. Nowhere in this 
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subpart is a TIB entry mentioned as one method by which 
merchandise may leave a FTZ. This may indicate that a TIB 


— an appropriate means of taking merchandise out of a 


On the other hand, this subsection does not specifically 
prohibit taking merchandise out of a zone on a TIB. Since a 
TIB is an approved means of bringing merchandise into the 
Customs territory of the United States, taking merchandise 
out of a foreign-trade zone on a TIB may be appropriate. 

The facts originally submitted specifically referred to Subpart E 
of Part 146 of the Customs Regulations. Section 146.47 provides for 
the transfer of zone-restricted merchandise into Customs territory. 
Section 146.47(a), Customs Regulations (19 CFR 146.47(a)), provides 
in part that zone-restricted merchandise may be returned to Customs 
territory only for entry for exportation, entry for transportation 
and exportation, destruction, transfer from one zone to another, or 
for delivery to a qualified vessel or aircraft as ground equipment, 
unless the Foreign-Trade Zones Board has ruled that the return of 
the merchandise to Customs territory for domestic consumption is 
in the public interest. If the return of zone-restricted merchandise to 
Customs territory for domestic consumption has been ruled by the 
Foreign-Trade Zones Board to be in the public interest, it may be 
entered for consumption, for warehousing, or for immediate trans- 
portation without appraisement, unless the Board has specified 
which of these forms of entry shall be made. 

Accordingly, since TIB’s have been referred to as consumption 
entries for various purposes, we see no objection to entering zone- 
restricted merchandise into the Customs territory from a FTZ by a 
TIB entry if the Foreign-Trade Zones Board has ruled that the return 
of the merchandise to Customs territory is in the public interest and 
has not specified that an entry other than a consumption entry shall 
be made. 

If the Foreign-Trade Zones Board has not ruled that zone-restricted 
merchandise may be returned to the Customs territory, of course, 
entry is limited to those forms of entry specified in section 146.47(a), 
Customs Regulations (19 CFR 146.47(a)), which does not include 
entry under TIB. 

As noted in Legal Determination 79-0279, where a TIB entry is 
permissible, the date of importation is the date defined by section 
101.1(h), Customs Regulations (19 CFR 101.1(h)). 

Holding: Zone-restricted merchandise may be removed from a FTZ 
by a TIB entry if the Foreign-Trade Zones Board has ruled that 
return of the merchandise to the Customs territory is in the public 
interest and has not specified that an entry other than a normal con- 
sumption entry shall be made. The date of importation in such a case 
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is the date as defined in section 101.1(h), Customs Regulations (19 
CFR 101.1(h)). 


(C.S.D. 81-120) 


Merchandise Control: Person or Firm Not Proprietor of Customs 
Bonded Warehouse or Container Station Designated as Private 
Carrier for Transfer of Merchandise to FTZ 


Date: November 12, 1980 
File: BON-1-RRUCDB L 
212084 


Issue: May a person or firm not the proprietor of a Customs bonded 
warehouse or bonded container station be designated as a private 
carrier for transfer of merchandise to a foreign-trade zone (FTZ)? 

Facts: An importer asks whether a person or firm who has no 
Customs bonded warehouse or bonded container station, either at 
the port of origin or destination, may be designated as a private 
carrier when the merchandise is intended for deposit in a FTZ. 

Law and analysis: Section 18.1(a)(1), Customs Regulations (19 
CFR 18.1(a)(1)), provides in part that merchandise to be transported 
from one port to another in the United States in bond shall be delivered 
toa... private carrier bonded for that purpose. 

Section 112.1(g), Customs Regulations (19 CFR 112.1(g)), defines 
a “private carrier’ as a carrier of his own goods or merchandise. 

Section 112.11(a)(4) (i) to (iii), provides that private carriers 
may be authorized to receive merchandise for transportation if: 
(i) The private carrier is the proprietor of a Customs bonded 
warehouse or bonded container station; (ii) The merchandise (in- 
cluding containerized merchandise) to be transported is his property, 
having been imported by him or purchased from another importer; and 
(iii) The merchandise is to be transported: 

(A) From the port of importation, or port where entered for 
warehouse, to the private carrier’s Customs bonded warehouse 
or bonded container station for physical deposit; 

(B) From the private carrier’s Customs bonded warehouse 
or bonded container station to another Customs bonded ware- 
house for physical deposit; or 

(C) If for exportation, from the private carrier’s bonded 
warehouse or bonded container station to a Customs bonded 
warehouse at a port of exportation. 

Accordingly, since the person or firm desiring to be designated as a 
private carrier is not the proprietor of a Customs bonded warehouse 
or bonded container station, and is not transporting the merchandise 
from the port of importation or port where entered for warehouse 
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to the private carrier’s bonded warehouse or bonded container station, 
he or it may not be designated as a private carrier. 

On October 27, 1980, a proposed rule was published in the Federal 
Register (Vol. 45, No. 209, page 70907) to amend the Customs Regu- 
lations to simplify the requirements that a private carrier must meet 
to be designated as a carrier of bonded merchandise. Basically, the 
proposed amendment would provide that a private carrier may be 
designated as a carrier of bonded merchandise if (1) the merchandise 
transported is the property of the private carrier, and (2) the private 
carrier files a proper Customs bond. A copy of the proposed rule is 
attached. 

Holding: Under existing Customs Regulations, a person or firm not 
the proprietor of a Customs bonded warehouse or bonded container 
station may not be designated as a private carrier to transport mer- 
chandise to a FTZ. 

Possible alternative: Pursuant to 19 U.S.C. 1553, in places where no 
bonded common carrier facilities are reasonably available, merchandise 
may be transported otherwise than by a bonded common carrier. The 
procedure in such situations is set out in section 18.20(b), Customs 
Regulations (19 CFR 18.20(b)). 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not of 
sufficient general interest to warrant publication as Treasury Decisions, 
the listing describes the issues involved and is intended to aid Customs 
officers and concerned members of the public in identifying matters of 
interest which recently have been considered by the Office of Regula- 
tions and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and Rul- 
ings Attention: Legal Reference Area, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229 
These copies will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if the 
total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
February 2, 1981 are available in microfiche format at a cost of $30.90 
($.15 per sheet of fiche). It is anticipated that additions to the micro- 
fiche will be made quarterly and subscriptions are available. Requests 
for the microfiche now available and for subscriptions should be 
directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: May 19, 1981. 

B. JaMEs FRr1rz, 
Director, 
Regulations and Information Division. 


Date of 
decision File No. Issue 


4-27-81 105090 Vessels: towing of an American vessel by a foreign tug 
between U.S. ports is a violation of 46 U.S.C. 316(a) 

5- 4-81 105118 Vessels: dutiable status of U.S.-caught fish processed on 
a foreign-flag processing vessel 

4-22-81 060870 Classification: red pepper pieces (161.83) 
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Date of 
decision 


1-23-81 
4— 3-81 
4-15-81 


4-30-81 


4- 8-81 
4— 9-81 
4— 8-81 
4-30-81 
4— 3-81 
3-31-81 
4-23-81 
4— 9-81 


4-21-81 
5- 4-81 


3-27-81 


File No. 


061631 
061774 
064951 


065010/ 
061745 
065289 
065416 
065425 
065445 
065500 
065518 
065559 
065598 


065627 
065670 
065671 
065762 
065864 
065885 


065896 
065969 


065983 
066132 


066776 
066815 
066843 
066949 


068002 
068029 
068034 
068052 
068106 
068121 
068124 
068159 


068198 
068202 
068296 
068337 
068342 
542381 


CUSTOMS 


Issue 


Classification: 
Classification: 
Classification: 


oil well casing (610.40, 610.43) 
ladies sandals (700.60) 
lattice steel towers (609.84, 646.54, 


646.70, 653.00, 657.25, 923.51) 


Classification: 


Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
757.50) 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


yarn pompoms (737.22, 737.40, 737.95) 


camping stoves (653.52, 657.35) 

cotton skirt (382.06) 

insulation blowing machine (678.50) 
man’s sandal (700.60) 

electric typewriter (676.05) 

motocross boot (700.58, 700.60) 
moonboot shells (700.60, 700.75) 

vanity tops and cabinets (727.35, 727.47, 


steel tool joints (606.71) 

moonboot shells (700.60) 

moonboot shells (700.60) 

MUD isopipe (678.35) 

heater/dryer (661.88) 

cotton woven raincoats with stitched 


down folds (382.12) 


Classification: 
Classification: 


light rail vehicles or cars (690.40) 
mast, spars and boom for pleasure 


boats (696.15, 770.10) 


Classification: 
Classification: 
with hollow 


Classification: 


Classification: 
Classification: 
Classification: 


rubber weatherstripping material (770.80) 
black cylindrical foam rubber articles 
cores (770.70, 770.80) 

methanol (427.96) 

sneaker uppers (386.04) 

athletic footwear (700.60) 

plastic match holders (706.60, 735.20, 


772.20, 772.85) 


Classification: 
Classification: 


Classification: 


Classification: 


Classification: 
Classification: 


Classification: 


Classification: 


miniature furniture (737.95) 

rainboots (700.51) 

polyester roofing material (355.25) 

alloy steel bars (606.97, 606.99) 

calf resuscitator (709.45, 870.40) 
preplasticizing machine (661.68, 678.35) 
artist’s ink (474.08) 

knit cotton T-shirt with small electric 


lights (382.00) 


Classification: 
Classification 
Classification: 
Classification: 
Classification 
Classification: 


man-made fiber yarns (310.90, 310.91) 


: cotton jackets (380.09, 380.12) 


athletic shoes (700.60, 761.00) 
denim jeans (382.00) 


: cooking brandy (182.46) 


dutiable status of elements of a CIF 


delivered price under the TAA 





Date of 
decision 


4— 1-81 
3-17-81 
4— 2-81 
4— 2-81 
3-31-81 
4— 7-81 


4— 7-81 
3-31-81 


1-81 


File No. 


800218 
800240 


800266 
800275 
800276 
800286 


800291 
800302 


800304 


800305 


800308 
800311 
800318 
800320 
800321 
800325 
800330 


800331 
800338 


800339 
800341 
800350 
800358 
800360 
800363 
800375 
800385 


800387 
800390 
800392 


800396 


CUSTOMS 


Issue 


Classification: chars (493.26) 

Classification: rhinestone banding and temporarily 
strung rosemontees (741.35, 741.50) 

Classification: room deodorants and vinyl gloves 
(460.85, 493.26, 705.83) 

Classification: women’s cotton woven blouse (382.33) 

Classification: hospital surgical scrub suit (382.33) 

Classification: magnifying lens with frame and mount- 
ings (680.12, 708.91) 

Classification: transducer (734.20) 

Classification: oily toordhaal or oiled split pigeon peas 
(141.55) 

Classification: iron or steel clutch purse closures (652.88, 
657.25) 

Classification: acrylic bath, table and desk accessories 
(544.51, 715.15, 750.70, 756.04, 756.06, 756.10, 
772.03, 772.06, 772.09, 772.15, 772.25) 

Classification: pocket flashlight/lock de-icer (688.45, 
740.38) 

Classification: plastic mulch (870.40, 870.45) 

Classification: data processor (676.15, 676.30, 710.80) 

Classification: clump weights and buoyancy tanks (652. 
35, 696.60) 

Classification: roofing asphalt (521.11) 

Classification: men’s knit shirts (380.81) 

Classification: combination calculator musical instru- 
ment (688.45) 

Classification: man’s shirt (380.84) 

Classification: home brew kit (132.20, 132.30, 192.25, 
413.51, 455.06) 

Classification: variously processed frozen fish (110.15, 
110.35, 110.47, 110.50, 110.55, 110.70) 

Classification: bone extracts (183.05) 

Classification: man’s nylon woven jacket (380.04, 380.84) 

Classification: scouring pad (389.40) 

Classification: yuca chips, plantain chips, tortilla or corn 
chips (141.88, 149.15, 183.05) 

Classification: polyvinyl chloride pressure sensitive 
sheeting (771.43, 790.55) 

Classification: man’s woven nylon jacket and boy’s 
polyester woven shorts (380.04) 

Classification: man’s woven cotton corduroy jeans 
(380.39) 

Classification: elliptical head (609.80) 

Classification: acrylic resin varnish (474.46) 

Classification: tank trucks and tank bodies (692.02, 
692.03, 692.20, 692. 21, 945.69) 

Classification: bicycle safety light alarm (688.45) 
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Date of 
decision 


4— 7-81 
4— 7-81 


4-10-81 
4— 7-81 


File No. 


800406 
800408 


800423 
800425 


Issue 


Classification: microcomputer handbook (270.25) 

Classification: truck attachment hydraulic scissor lift 
(660.85, 692.20) 

Classification: man-made fiber yarn (310.50) 

Classification: assembly systems table used for assem- 
bling printed circuit boards (678.50) 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


CANADIAN TARPOLY Co., APPELLANT v. UnitTep States INTER- 
NATIONAL TRADE COMMISSION AND SEALED AIR CORPORATION, 
APPELLEES 


Investigation No. 337-TA-56 
On Motion To Intervene 


Appeal No. 81-11 


Fred S. Whisenhunt, attorney for Canadian Tarpoly Co. 
Christine Bliss and Michael Stein, attorneys for ITC. 
Lawrence I. Lerner, attorney for Sealed Air Corp. 


Before Markey, Chief Judge, Ricu, Batpwin, Miter, and 
Niss, Associate Judges. 

MiI.uER, Judge. 

Sealed Air Corporation (‘Sealed Air’) moves to intervene in 
Appeal No. 81-11, pending before this court, as a party appellee. 
We grant the motion. 

BACKGROUND 


Appeal No. 81-11 involves a petition to the United States Inter- 
national Trade Commission (“ITC’’) filed November 7, 1980; wherein 
Canadian Tarpoly Co. (‘“Tarpoly”) requested that ITC declare 
invalid its June 30, 1979, order issued in Investigation No. 337-TA-56, 
conducted under sections 337 and 337a of the Tariff Act of 1930, as 
amended (19 USC 1337 and 1337a). In re Certain Multicellular 
Plastic Film, 206 USPQ 244 (USITC 1979). In its petition, Tarpoly 
complained that ITC’s order: 


(a) exceeded the statutory authority and jurisdiction of ITC 
provided by sections 337 and 337a; 

(b) unlawfully extended the patent monopoly of U.S. Patent 
No. 3,416,984 (’984), assigned to Sealed Air, the patent subject 
matter of the investigation; 

(c) resulted in an unconstitutional taking of petitioner’s 
(Tarpoly’s) property without due process of law; and 
- (d) was arbitrary and capricious. 
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By letter of December 10, 1980, ITC denied Tarpoly’s petition 
and refused to rescind its order. Hence Appeal No. 81-11 was filed 
February 6, 1981.! 


In Appeal No. 81-11, Tarpoly contends that ITC’s December 10 
letter was a final decision and repeats the grounds set forth in its 
petition. Sealed Air’s motion to intervene in this appeal was filed 
March 12, 1981. ITC does not oppose this motion. Both Tarpoly and 
Sealed Air have filed additional memoranda concerning the motion. 


OPINION 


In the absence of an applicable statute or rule of this court covering 
interventions, Fed. R. App. P. 15(d) governs. Krupp Inc. v. United 
States International Trade Commission, No. 80-19 (CCPA March 19, 
1981) (Motion for Leave to Intervene). It provides: 


(d) Intervention. Unless an applicable statute provides a 
different method of intervention, a person who desires to in- 
tervene in a proceeding under this rule shall serve upon all 
parties to the proceeding and file with the clerk of the court of 
appeals a motion for leave to intervene. The motion shall contain 
a concise statement of the interest of the moving party and the 
grounds upon which intervention is sought. A motion for leave to 
intervene or other notice of intervention authorized by an ap- 
plicable statute shall be filed within 30 days of the date on which 
the petition for review is filed. 


Without more, the implication is that the granting of a motion to 
intervene would inherently rest on the sound discretion of the court. 
In UAW v. Scofield, 382 U.S. 205, 217 n.10 (1965), the Supreme 
Court commented on intervention in the courts of appeals by 
private parties directly affected by agency orders and indicated that 
the policies underlying Rule 24 of the Federal Rules of Civil Procedure 
(Intervention in United States District Courts) ‘‘may be applicable in 
appellate courts.” ? That rule provides in pertinent part as follows. 

RULE 24. Intervention 


(a) Intervention of Right. Upon timely application anyone 
shall be permitted to intervene in an action: (1) when a statute 
of the United States confers an unconditional right to intervene; 
or (2) when the applicant claims an interest relating to the prop- 
erty or transaction which is the subject of the action and he is 
so situated that the disposition of the action may as a practical 


1A Petition for Writs of Mandamus and Prohibition was filed in this court by Tarpoly on December 17, 
1980 (No. 81-5). This court, by decision dated February 5, 1981, denied said petition, holding that Writs of 
Mandamus and Prohibition were not appropriate. Sealed Air’s petition to intervene at that time was dis- 
missed as moot. Canadian Tarpoly Co. v. United States Intzrnational Trade Commission, 640 F. 2d 1322, 209 
USPQ 33 (CCPA 1981) (Judges Baldwin and Nies, dissenting). 

2 See C. Wright, Law of Federal Courts, 369-74 (1976); see also United States v. Bursey, 515 F. 2d 1228, 1238 
n. 24, (CA 5 1975); Pepsico, Inc v. FTC, 472 F. 2d 179, 184-86, (CA 2 1972), cert denied, 414 U.S. 876 (1973). 
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matter impair or impede his ability to protect that interest, 
unless the applicant’s interest is adequately represented by ex- 
isting parties. 


(b) Permissive Intervention. Upon timely application anyone 
may be permitted to intervene in an action: (1) when a statute of 
the United States confers a conditional right to intervene; or 
(2) when an applicant’s claim or defense and the main action 
have a question of law or fact in common. When a party to an 
action relies for ground of claim or defense upon any statute or 
executive order administered by a federal or state governmental 
officer or agency or upon any regulation, order, requirement, or 
agreement issued or made pursuant to the statute or executive 
order, the officer or agency upon timely application may be per- 
mitted to intervene in the action. In exercising its discretion the 
court shall consider whether the intervention will unduly delay 
or prejudice the adjudication of the rights of the original parties. 

Sealed Air as the assignee of the ’984 patent, which is the subject 
of ITC’s June 30, 1979, order, argues that the “effect of the appeal 
[No. 81-11], if successful, would be to direct the ITC to vacate the 
exclusionary order which was issued by the ITC at the request of 
Sealed Air [thus resulting in] . . . grave, adverse consequences to Sealed 
Air.” 

We agree with Sealed Air insofar as its argument applies to Tarpoly’s 
complaint that ITC’s “ojrder unlawfully extended the patent mo- 
nopoly of the ’984 patent.” It is clear that Sealed Air’s ownership of 
the ’984 patent is an interest relative to Appeal No. 81-11. If; in 
disposing of Appeal No. 81-11, this court vacates ITC’s June 30, 1979, 
order, it necessarily follows that Sealed Air’s rights under the ’984 
patent would be affected. Finally, since ITC has no ownership interest 
whatever in the 984 patent, we are unwilling to hold that Sealed 
Air’s ownership interest would be adequately represented by ITC. 

Although Sealed Air’s motion to intervene was filed three days late, 
Tarpoly does not oppose the motion on that basis, and there appears 
to be no prejudice to Tarpoly from waiving Sealed Air’s tardiness. 
ITC does not oppose the motion at all. Accordingly, we are persuaded 
to grant Sealed Air’s motion. CCPA Rule 1.4(c); Fed. R. App. P. 2; 
see Krupp, supra; North American Pharmacal, Inc. v. HEW, 491 F. 2d 
546, 550 (CA 8 1973); see also United States Steel Corp. v. EPA, 
614 F. 2d 843, 846 (CA 3 1979). 

Tarpoly argues, however, that Sealed Air has waived its right to 
intervene because it failed to contest Tarpoly’s November 7 petition 
before ITC. In other words, Tarpoly asserts that failure by Sealed 
Air to intervene below precludes this court from permitting interven- 
tion on appeal. Taking into account the circumstances of this case as 
set forth above, we do not agree. 
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Matetz, Judge: At issue is the proper classification of articles 
known as torsionally flexible couplings and rubber parts which were 
manufactured in West Germany and entered at the port of Tampa, 
Florida in December 1975. 

The importations were classified under item 680.50 of the Tariff 
Schedules of the United States as shaft couplings and parts thereof 
and assessed duty at the rate of 9.5 percent ad valorem. Plaintiff 
contends that the importations constitute more than shaft couplings, 
thus precluding classification under item 680.50. Instead, plaintiff 
claims that the importations are properly classifiable under item 
660.54 as other parts of internal combustion engines dutiable at the 
rate of 5 percent ad valorem. 


I 


The record shows the following: A shaft coupling is an article 
which joins two shafts together. It has two functions: (1) to connect 
a driving machine with a driven machine; and (2) to transmit power 
from the driving machine to the driven machine. There are three 
types of shaft couplings: rigid, flexible and fluid. Flexible couplings 
are couplings which are designed to connect shafts that are misaligned 
either laterally or angularly. The imported articles are flexible cau- 
plings and are used in diesel drive, electromotor drive and hydraulic 
motor drive installations where the use of a rigid coupler would be 
inappropriate due to resonance or vibration problems. 

According to plaintiff’s expert witness, couplings such as the im- 
portations which are used to correct torsional vibration problems 
are called ‘vibrational dampers.” In the witness’ view, the ability 
of the imported merchandise to couple shafts together is merely 
incidental to what he considered its primary functions, namely to 
detune the natural frequency of input roughness of an engine’s crank 
effect or torque, and to dampen its torsional vibrations. 

More particularly, plaintiff’s expert witness explained that the 
functions of detuning (changing the natural frequency of the system) 
and damping (absorbing the vibration energy) are necessary in diesel 
engines because the cylinders in the engine fire one after the other 
causing an intermittent or rough torque curve. This creates a torsional 
or twisting form of vibration which causes stress in the shafting and 
can cause shaft failure. Further, the uneven impulses in a diesel engine 
result in a natural frequency which produces a condition of resonance. 
This resonance builds up a large twisting amplitude which causes 
high stress in the shaft, the engine and the driven machine which can 
lead to failure. 

Additionally, plaintiff’s expert witness testified that the imported 
coupling is a torsionally flexible coupling which performs the function 
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of a shaft coupling since it connects two shafts together. However, 
he added that the imported coupling is distinguishable from a shaft 
coupling because of its ability to convert kinetic energy into heat and 
thus detune the frequency and dampen the vibration in diesel and 
other similar engines. Thus, according to the witness, the imported 
coupling is a torsional soft coupling which is known as a torsional 
vibration damper rather than a shaft coupling. 


II 


In this setting, plaintiff argues that while the couplings in question 
do perform the mechanical function of power transmission by con- 
necting the rotating shafts of the driving and driven machines, they are 
nonetheless more than a shaft coupling because their primary purpose 
is the reduction of torsional vibration. 

In order to determine whether an article is ‘‘more than” an article 
included in a particular tariff provision, it is necessary to ascertain 
the common meaning of the term in the provision and compare it 
with the involved merchandise. E.g., E. Green & Son v. United 
States, 59 CCPA 31, 34, C.A.D. 1032, 450 F. 2d 1396, 1398 (1971). 
And the meaning of a tariff provision, when not otherwise defined in 
the Tariff Schedules or indicated by legislative history, is the common 
meaning of that provision as understood in trade and commerce. 
E.g., Schott Optical Glass, Inc. v. United States, 67 CCPA —, —, 
C.A.D. 1239, 612 F. 2d 1283, 1285 (1979). 

Determination of the correctness of the plaintiff’s contention that 
the imported merchandise is ‘‘more than” a shaft coupling therefore 
requires an initial finding as to the common meaning of the eo nomine 
provision for “shaft couplings” as that term is employed in item 
680.50. What constitutes the common meaning of a tariff term is not 
a question of fact but rather one of law. And in making its determi- 
nation as to the common meaning of a tariff provision the court may 
consult dictionaries, scientific authorities and other reliable sources 
of information. E.g., Schott Optical Glass, supra. 

Couplings and shaft couplings are defined in various authoritative 
sources as follows: 


Baumeister and Marks, Standard Handbook for Mechanical Engi- 
neers, pp. 8-50, 8-51 (7th ed. 1967): 


CovuPpLinGs 


A coupling makes a semipermanent connection between two 
shafts. They are of three main types: rigid, flexible, and fluid. 


* * * * * * * 
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FLEXIBLE CoUPLINGS 


Flexible couplings are designed to connect shafts which are 
misaligned either laterally or angularly. A secondary benefit is the 
absorption of impacts due to fluctuations in shaft torque or angular 
speed. * * * [Emphasis added.] 

Carmichael, Kent’s Mechanical Engineers’ Handbook, (12th ed. 
1956), pp. 15-17 et seq.: 
CovuP.ines 
* * * * * * * 


Couplings are used to join lengths of shafting, which must often 
be sectionalized for practicability and economy in manufacture 
and shipping or for purposes of ready installation. This applies to 
long transmission shafting, to shafts of separately built driving 
and driven machine units, and, on occasion, to short shafts within 
machines. * * * 


5. Rieip Covupiines 


Rigid couplings are used to make a solid connection between 
shafts. They are of various types. 


* * * Eo * 


6. FLEXIBLE CoUPLINGS 


* % * % * * * 


The ill effects of * * * misalignment are commonly avoided by 
inserting a flexible coupling between shafts, which also lessens 
alignment labor. A well-chosen flexible coupling will operate with 
negligible maintenance cost and power absorption and will introduce 
no harmful vibrations or resonances into the system. [Emphasis 


added. ] 


* * * * * * * 


TorstionaL Resitience. In addition to misalignment com- 
pensation, a small degree of torsional flexibility is often desirable in a 
high-speed flexible coupling in order to lessen norse and to prevent 
transmission of starting and running shocks to the motor or gear 
reducer. This is provided in various amounts by a wide variety of 
couplings based on the fundamental construction of two flanges 


connected by resilient spring or nonmetallic elements. * e+ 
[Emphasis added.] 


Hicu Torsionau FLEex1siuity is sometimes necessary to isolate 
extreme shock loads or vibration. * * * [Emphasis added.]} 


Audels, New Mechanical Dictionary, p. 287 (1960), defines flexible 
couplings as: 


A shaft coupling used to connect two shafts in which perfectly 
rigid alignment is impossible; the drive is commonly transmitted 
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from one flange to another through a resilient member, such as a 
steel spring, or a rubber disc or bushings. 

From the foregoing, it is evident that the torsionally flexible coupling 
here in issue is merely a flexible shaft coupling which performs the 
function of such a coupling. In other words, the ability of the imported 
coupling to dampen torsional vibration and resonance is not a separate 
function, but is one of the normal functions of a flexible coupling. 
Hence, the device cannot be “more than” or “other than” a shaft 
coupling. 

The Way Things Work, p. 192 (Vol. 2, 1971), an encyclopedia of 
technology, states that a flexible eoupling has as its connection a 
“yielding” intermediate element which may consist of any number of 
flexible materials including rubber, leather or steel springs. This 
flexible element allows parallel and/or angular shaft movement ‘“‘be- 
sides absorbing impact (shock) due to irregularities in the motion of the 
driving shaft”? by storage or conversion of energy or both. This is 
precisely the function plaintiff’s expert witness testified that the im- 
ported coupling performs. As explained by that witness, due to the 
rough or intermittent torque curve caused by the sequential firing of 
a diesel engine, a torsional vibration problem is created. This problem 
is caused by the irregular motion of the driving shaft. The imported 
coupling absorbs the energy in its rubber member, and converts it 
into heat. It is therefore nothing more than an improved type of cou- 


pling. While such merchandise may or may not have been common in 
the trade at the time the Tariff Schedules were adopted, an eo nomine 
designation includes all articles subsequently created which faily 
come within its scope. Hoyt, Shepston & Sciaroni v. United States, 
52 CCPA 101, 103-104, C.A.D. 865 (1965); Davies Turner & Co. 
v. United States, 45 COPA 39, 41, C.A.D. 669 (1957). 


The merchandise here undeniably consists of flexible couplings and 
parts of couplings and the differences claimed by plaintiff to preclude 
classification as such under item 680.50 are only improvements which 
do not alter or change its essential character. See Robert Bosch Corp. 
v. United States, 63 Cust. Ct. 96, 103-104, C.D. 3881 (1969). As this 
court noted in C. T. Takahashi & Co., Inc. v. United States, 74 Cust. 
Ct. 38, 41, C.D. 4583 (1975): 

In determining the applicability of an eo nomine designation 
it is well to recall that “Congress legislated for the future and is 
presumed to have intended to cover all forms of the article, 
including improved models not known in 1930.” Kaysons Import 
Corp. v. United States, 56 Cust. Ct. 146, 150, C.D. 2622 (1966). 


See Trans-Atlantic Company v. United States, 471 F. 2d 1397, 
60 CCPA 100, C.A.D. 1088 (1973). * * * 
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Similarly here, the eo nomine designation “shaft couplings * * * 
and parts thereof” includes the imported merchandise, a fact clearly 
deinonstrated by the recognized technical lexicons.! 

Kent's Mechanical Engineers’ Handbook, supra, pp. 15-21—15-25, 
classifies flexible couplings according to the following criteria: longitu- 
dinal flexibility, angular flexibility, lateral or parallel flexibility, tor- 
sional resilience, and high torsional flexibility. As previously indicated, 
this handbook points out that the couplings delivering high torsional 
flexibility are used to isolate extreme shock loads or vibration. Clearly, 
this is the function that the imported coupling performs. 

The so-called “separate and distinct” functions of the imported 
coupling, which plaintiff contends make it more than a shaft coupling, 
are in actuality merely functions inherent in a flexible coupling, which 
is a type of a shaft coupling. This is not a situation in which an article 
performs a function separate and distinct from its primary function 
or is a combination of two distinct articles each provided for separately 
in the Tariff Schedules. Cf., e.g., Dollar Trading Corp. v. United States, 
67 Cust. Ct. 308, C.D. 4290, 349 F. Supp. 1395 (1971), aff'd, 60 CCPA 
10, C.A.D. 1074, 468 F. 2d 631 (1972). Plaintiff’s expert witness 
testified that the imported coupling can only be used to connect a 
driving machine to a driven machine, albeit in a manner which 
isolates and dampens torsional vibration. However, the supposed 
“function” of damping torsional vibration is not really a function 
but rather the only manner of performing the primary function of a 
shaft coupling to connect a driving machine to a driven machine and 
transmit power where torsional vibration is a problem. 

The imported coupling is, therefore, merely a more sophisticated 
form of flexible coupling. See Hoyt, Shepston & Sciaroni, supra. Thus, 
two of plaintiff’s witnesses testified that a torsionally flexible coupling 
is a shaft coupling,’ and the literature groups such a coupling with 
shaft couplings. 

In sum, plaintiff has established nothing more than the fact that 
the torsionally flexible coupling (and parts) imported by plaintiff is a 
flexible coupling (and parts thereof)—which is a type of shaft coupling 
Hence, it has failed to meet its burden of proof in rebutting the pre- 
sumptively correct classification of the merchandise under item 680.50 
of the Tariff Schedules. 


1 The nomenclature of articles of a technical nature is not always reflected in dictionaries prepared for 
general use, in which case the court may consult technical sources. C. J. Tower & Sons of Buffalo, Inc. v. 
United States, 69 Cust. Ct. 105, 111, C.D. 4379, 351 F. Supp. 604, 608 (1972), aff'd, 61 CCPA 74, C.A.D. 1124, 
496 F. 2d 1219 (1974). 

2 The two primary witnesses for plaintiff both admitted on cross-examination that the imported mer- 
chandise is, in fact, a shaft coupling (R. 51-62, 112). Although the testimony of witnesses is merely advisory 
to the court, United States v. National Carloading Corp., 48 CCPA 70, 72, C.A.D. 767 (1961), such an ad- 
mission is entitled to weight, particularly since one of the witnesses making the admission was qualified 
by plaintiff as an expert. 
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III 


It is a settled principle that plaintiff in order to prevail has a dual 
burden of proof. Not only must it prove that the contested classi- 
fication is incorrect, it must also prove that the claim advanced on 
its behalf is correct. United States v. New York Merchandise Co., Inc., 
58 CCPA 53, 58, C.A.D. 1004, 435 F. 2d 1315, 1318 (1970). Thus, 
even assuming that plaintiff has met its burden in establishing that 
the imported merchandise is more or other than a shaft coupling, 
and thus precluded from classification under item 680.50, it is clear 
that it has not met its burden in establishing its claim that the mer- 
chandise comprises other parts of internal combustion engines, 
classifiable under item 660.54. 

With respect to this claim, plaintiff indicates—correctly—that 
the test mandated by General Interpretative Rule 10(ij) that mer- 
chandise is “part” of an article is whether it is chiefly or solely used 
as a part of the claimed article. An additional consideration, as 
indicated by plaintiff, is that to be classifiable as a part, the imported 
merchandise must serve a useful function in relation to the main 
article of which it is alleged to be a part. See, e.g., Gallagher & Ascher 
Co. v. United States, 52 CCPA 11, 16, C.A.D. 849 (1964). Viewed 
in this light, the court must conclude that the evidence of actual use 
adduced at the trial is insufficient to establish that the imported 
merchandise is either solely or chiefly used as a part of an internal 
combustion engine. 

Plaintiff’s witnesses testified that the applications of the coupling 
in issue are numerous and not limited to diesel engines. Although 
the witnesses did not quantify the variety of uses, plaintiff’s expert 
witness testified that ten to fifteen percent of installations employing 
large reciprocating generators being driven by electric motors utilize 
a torsionally flexible coupling such as the one in issue. However, 
he did not specify the actual number of installations he had observed 
utilizing a torsionally flexible coupling such as the one in issue which 
employed other than internal combustion engines. He stated though 
that he had seen that type of coupling used in diesel engine instal- 
lations a couple of hundred times. From the foregoing, it is entirely 
possible that installations not employing internal combustion engines 
accounted for a major portion of the uses of the merchandise. This 
is particularly true when it is considered that there is no evidence 
whatever to show what percentage of total use was represented by 
internal combustion engines. In sum, plaintiff has failed to prove 
that the imported couplings are chiefly used in internal combustion 
engines. 

In any event, the use which governs is the chief use of the class of 
articles at or immediately prior to importation to which the im- 
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ported articles belong. United States v. Baltimore & Ohio R.R. Co., 
47 CCPA 1, 4, C.A.D. 719 (1959). See also General Interpretative 
Rule 10(e)(i).3 Chief use is a question of actual fact which must be 
established on the basis of positive testimony representative of 
an adequate geographical cross-section of the country. L. Tobert & 
Co., Inc. v. United States, 41 CCPA 161, 164, C.A.D. 544 (1953). 
See also Pistorino & Co., Inc. v. United States, 81 Cust. Ct. 131, 133, 
C.D. 4779, 463 F. Supp. 1311, 1312 (1978); aff'd, 67 CCPA —, C.A.D. 
1234, 607 F. 2d 989 (1979). 

The technical lexicons previously referred to, as well as the record 
in this case, demonstrate that the imported merchandise belongs to 
a class of articles known as couplings (and parts thereof). At the 
very least, it belongs to the class of articles known as flexible couplings 
(and parts thereof) and a plurality of uses other than with internal 
combustion engines has been established for such merchandise. Even 
if the class were restricted to torsionally soft flexible couplings, the 
record demonstrates that this merchandise is frequently used with 
electromotors and hydraulic motors. Indeed, plaintiff’s expert witness 
went so far as to say that a coupling such as that represented by the 
imported merchandise was “commonly used” with an electric motor 
to drive a reciprocating compressor (R. 126). 

Based on the foregoing, plaintiff has failed to prove that the chief 
use of the class or kind of article to which the importations belong is 
as other parts of internal combustion engines. 

Finally, it is clear from the record that the involved merchandise is 
used when there is torsional vibration which must be reduced. This 
torsional vibration, according to the record, can arise from the in- 
termittent torque curve of a diesel engine or can arise from the rough- 
ness of the driven machine, such as a reciprocating compressor or 
generator. Thus, the importation serves a “useful function” not only 
to a diesel engine, but to a reciprocating compressor. In reality, 
therefore, the importation is neither a part of the driving machine 
nor the driven machine; rather, it is a link between the driving and 
driven machines. Indeed, a torsionally flexible coupling is not an 
item necessary for a diesel engine to function as a diesel engine, but 
rather to aid in the performance of one of the applications of a diesel 
engine, which are numerous and diverse. 

For the foregoing reasons, the action is dismissed. 


3 General Interpretative Rule 10(e)(i) provides: (e) in the absence of special language or context which 
otherwise requires—(i) a tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of importation, of articles 
of that class or kind to which the imported articles belong, and the controlling use is the chief use, i.e., the 
use which exceeds all other uses (if any) combined. 
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GENENDER WHOLESALE, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 76-5-01171 


Watch cases 


The application of a surface layer of gold of a thickness of one and 
one-half to two millionths of an inch on the “bezel”’ or top portion of a 
watch case, serving to provide a yellow color, to enhance its value and 
to increase its saleability and representing 25 to 30 percent of the 
imported cost of the watch case, constitutes a “commercially signifi- 
cant amount” of gold thereon within the intendment of General 
Headnote 9(f) (iv), thereby requiring the classification of the subject 
merchandise under item 720.24, TSUS. 


[Judgment for defendant.] 


(Decided May 7, 1981) 
Barnes, Richardson & Colburn (Steven P. Sonnenberg and Mark S. Zolno at the 
trial and on the brief) for the plaintiff. 
Thomas S. Martin, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Sidney N. Weiss at the trial and on the brief), for the defendant. 


Bor, Judge: The merchandise constituting the subject matter of the 
within cause of action consists of watch cases imported from Hong 
Kong and entered at the port of Chicago, Illinois in September 1974. 

Upon liquidation the imported merchandise was classified as watch 
cases “containing gold” and assessed with duty under item 720.24, 
TSUS, providing in pertinent part: 


Schedule 7, Part 2, Subpart E: 
Watch cases and parts thereof: 
Not wholly and not almost wholly of 
gold or platinum or of both gold 
and platinum: 
holly or in part of silver; or 
containing gold or platinum; 
or set, or prepared to be set, 
with precious or semiprecious 
stones or with imitation gem- 
stones: 
720.24 20¢ each + 
15% ad val. 
The plaintiff, protesting the foregoing classification, claims the 
subject merchandise to be properly classified under item 720.28, 
TSUS: 
Other: 
720.28 each + 
10% ad val. 
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General Headnote 9(f)(iv), which plaintiff contends precludes the 
classification of the subject merchandise within the purview of the 
liquidated classification, provides in pertinent part: 


9. Definitions. For the purposes of the schedules, unless the 
context otherwise requires— 


* * * * * * * 
(f) the terms ‘of’, ‘wholly of’, ‘almost wholly of’, ‘in part of’ and 
‘containing’, when used between the description of an article and 


a material (eg., ‘furniture of wood’, ‘woven fabrics, wholly of 
cotton’, etc.), have the following meanings: 


* * * * * * * 
(iv) ‘in part of’ or ‘containing’ mean that the article contains 
a significant quantity of the named material. 
With respect to subparagraphs (ii) and (iv) of paragraph 9(f), General 
Headnote 9 further provides: 


With regard to the application of the quantitative concepts 
raat in subparagraphs (ii) and (iv) above, it is intended that 


e de minimis rule apply. 

It is undisputed from the evidence adduced that the imported watch 
cases contain gold which had been intentionally applied to the mer- 
chandise by an electroplating process. The surface coating of the gold 
on the watch case is of a thickness of one and one-half to two millionths 
of an inch, and of a degree of purity of 22 to 24 karats. The yellow 
color of the watch case is obtained only by the application of the gold 
by means of the process aforereferred to. The value of the gald applied 
to the surface of the watch case, computed on the basis of the price of 
gold at the time of importation, is one cent. The total cost of the 
gold together with the application process approximates five to seven 
cents—about 25 to 30 percent of the total cost of a watch case. 

In contending that the de minimis provision contained in General 
Headnote 9 precludes the classification of the subject merchandise as 
articles “containing gold,” the plaintiff relies on the decisions of our 
appellate court in Cavalier Shipping Co. v. United States, 60 CCPA 
152, 478 F. 2d 1256 (1973) and United States v. Aceto Chemical Co., 
64 CCPA 78, 553 F. 2d 685 (1977). In so doing, the plaintiff urges 
that the primary function of a watch case is to house and protect 
that which under schedule 7, part 2, subpart E, TSUS; is termed 
and referred to as a movement. Thus, the plaintiff contends that the 
admitted presence of gold on the subject cases serves only to provide 
a yellow color thereto and, in so doing, is not present in such signifcant 
amount sufficient to satisfy the requirements of the quantitative- 
functional test enunciated by our appellate court. 
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The defendant, urging that the instant action and thes ubject mer- 
chandise therein fall within the rationale of Varsity Watch Co. v. 
United States, 34 CCPA 155, C.A.D. 359 (1947), contends that the 
gold contained upon the surface of the watch case part known as the 
bezel, is of a “significant quantity,” causing the de minimis provision 
to be inapplicable. 

In the Varsity Watch case, supra, despite the absence of the for- 
malized statutory presence of a general headnote or an interpretative 
rule referring thereto, our appellate court recognized the existence of 
the de minimis principle in general. Notwithstanding such recognition, 
however, the court determined that with respect to all metallic watch 
cases in which gold was intentionally applied, enhancing the value of 
the case and serving the commercial purposes of providing a yellow 
color and increasing its saleability, paragraph 367(f) of the Tariff Act 
of 1930 required the classification thereof as being “‘in part of gold,” 
irrespective of the minute quantity of this precious metal therein. 

In the enactment of the Tariff Schedules of the United States, the 
provisions of paragraph 367(f) of the Tariff Act of 1930 in substantive 
meaning have been retained by the inclusion of the item descriptions 
of watch cases as “containing gold” and “other,” respectively. Note- 
worthy is the inclusion of General Headnote 9(f)(iv) in the tariff 
schedules specifically providing that the terms “in part of’’ or ‘“‘con- 
taining” mean “that the article contains a significant quantity of the 
named material.”’ Of further import is the statement contained in the 
Tariff Classification Study (Volume I), Submitting Report, Novem- 
ber 15, 1960, at 14, wherein the intended application of the aforecited 
general headnote is made clear: 

In the proposed revised schedules, provisions based on the ‘in 
part of’ concept have been kept to a minimum, and where it is 
used the intention is that the component material be present in 
commercially significant amount. 

In view of the foregoing it is proper that the court direct its attention 
to the evidence adduced herein in order to determine whether the gold 
component contained in the subject watch cases is present in a “com- 
mercially significant amount.’’ Quantitatively, in an isolated amount 
the gold acknowledged to be contained in the subject watch cases 
might not be deemed to be a significant amount. However, in con- 
sidering this quantity of gold as it relates to the subject merchandise, 
the court is of the opinion that the gold component, indeed, is present 
in a “commercially significant amount.” The conclusion to be drawn 
from the unrebutted evidence would cause a contrary determination 
to be untenable. 

The construction of the subject watch cases consists of a base metal 
of brass, covered by a coating of nickel which, as the result of the 
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electroplating process, in turn, is covered by a surface layer of gald of a 
thickness of cne and one-half to two millionths of an inch. As the 
evidence discloses, the presence of the gold inhibits tarnish and rust 
and serves as the only commercial means by which the desired yellow 
color can be provided to the watch case. Notwithstanding the complete 
watch as admitted in evidence, plaintiff’s Exhibits 3 and 4, might be 
deemed a novelty item, it must be borne in mind that the subject 
merchandise presently before this court consists solely of the watch 
case.' It is with respect to this subject merchandise that the testimony 
appears undisputed that the yellow color of the watch case, provided 
by the application of gold, causes the same to possess a quality of 
richness, thereby enhancing its saleability. The significance of the 
quantity of gold in the subject merchandise is further illustrated by the 
testimony of defendent’s witness, Mr. Weisberg, who explained that 
the application of a lesser quantity over the brass metal would reflect a 
“pink gold” color whereas the application of such a lesser quantity over 
the nickel would reflect a “whitish gold” color. In short, the quantity 
of gold existing as a surface on the subject merchandise fulfills a specific 
purpose—to provide the commercially desired yellow color of gold. 

The evidence further reveals that at the time of importation of the 
subject merchandise, the market value of two milligrams of gold, the 
acknowledged quantity contained in each watch case, was one cent. 
In applying the cost standard recognized in the United States in the 
costume jewelry industry, it appears that the electroplating process 
used in the application of the gold was five cents. Plaintiff’s evidence 
discloses that the subject watch cases were imported at a cost of 25 
cents each. With the cost of the gold component and the application 
thereof on the subject watch cases thus representing 25 to 30 percent 
of the value of the imported article, the presence of a ‘‘commercially 
significant amount” of the gold component on the subject merchandise 
would appear to be clearly evidenced. 

As stated by Chief Judge Markey in Cavalier Shipping Co., supra, 
despite the fact that General Headnote 9(f) (iv) uses the term “‘signif- 
icant quantity’ by way of definition, the interpretation thereof 
“remains open.” Accordingly, in the absense of further aid from statu- 
tory provisions or explanations, the quantitive determination of the 
amount of a component necessary to be embraced within the definitive 
meaning of the term “significant” necessarily must be recognized to 
depend upon the factual evidence adduced in each respective case. 
The defendant’s witness, Mr. Weisberg, in his testimony has provided 
a standard upon which a determination with respect to the “‘com- 

1 As evidenced by schedule 7, part 2, subpart E, the parts of a watch include the case, the movement and 


the dial, all of which are subject to specific classification under the provisions of the aforedescribed tariff 
schedules. 
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mercially significant amount’ of the gold component in the subject 
merchandise can be measured. It has been established without dispute 
that in the costume jewelry industry, the application of gold upon the 
jewelry by means of an electroplating process is of a thickness of one to 
three-millionths of an inch. The similarity with respect to the quantity 
of gold as well as with respect to the manner of its application existing 
between the commercial costume jewelry industry and the subject 
merchandise satisfies this court that the component, gold, is present 
in the subject watch cases in a recognized commercially significant 
amount within the United States. 

It appearing to the court from all of the evidence presented herein 
that the plaintiff has failed in its dual burden to prove that the liqui- 
dated classification of the subject merchandise is in error and to estab- 
lish the correctness of its claimed classification, the above-entitled 
action must be dismissed and the liquidated classification of the 
subject merchandise under item 720.24, TSUS, accordingly, affirmed. 

Let judgment be entered accordingly. 


(Slip Op. 81-41) 


Farr Man & Co., Inc. anp THE NaTIonat Sugar REFiIninG Company, 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 79-10-01490 


Order 
(Dated May 7, 1981) 


Before RicHarpson, LAnpts, and Bos, Judges. 

Upon reading and filing plaintiffs’ motion for an order compelling 
discovery, defendant’s motion for a protective order and request for 
permission for immediate appeal, and plaintiffs’ response thereto, upon 
all other papers and proceedings had herein, and upon review by the 
court of each of the documents defendant has submitted in camera, it 
is hereby 

OrpeEReEp that plaintiffs’ motion be granted, with the exceptions 
noted infra, and it is further 

OrpEreEp that defendant’s cross motion be granted in part to the 
extent indicated infra in this order, and it is further 

OrpEREpD that documents 2, 4 (with the exception of the attached 
letter from the Deputy Secretary, dated October 20, 1977), 5, 6 (with 
the exception of page 6 of said document), 7, 9 (with the exception of 
the entire paragraph under the heading JJ OAS Consultations on 
page 2, lines 23 through 29), 11, 13 and 14 be, and the same hereby 
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are released to plaintiffs for the purpose of inspection and copying, 
and it is further 

OrpERED that documents 12 and 15 not be released to plaintiffs, and 
it is further 

OrpDERED that: 

1. With the exception of the documents 12 and 15 and parts of 
documents 4, 6 and 9 listed above in this order, the court orders that 
all the remaining documents requested by the plaintiff and submitted 
by the defendant to the court in camera shall be made available by the 
clerk of the court, at the office of the clerk, for examination by counsel 
for plaintiff, their legal associates and office personnel actively assist- 
ing in this litigation, within ten days of the entry of this order. Counsel 
for defendant may be present during this examination, if desired. 

2. The clerk of the court shall retain under seal the documents as to 
which access is permitted by plaintiff and shall not allow access to 
them by any person other than the court and the persons specified in 
paragraph 1. 

3. This order is without prejudice to the right of either party to 
make further application to the court for use for purpose of this 
litigation of any of the specified documents requested by the plaintiff 
and submitted by the defendant to the court in camera. 

4. Until further order of the court, the clerk of the court shall retain 
under seal the documents and parts of documents excepted above as 
to which defendant’s claim of privilege has been sustained. 
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Rehearing Motion Filed 


May 7, 1981 


C. Iron & Co. America, Inc. v. UnitEp States, Court No. 77-2- 
00271.—Fasric 1n Imitation oF Surepe.—Slip Op. 81-29 
(April 7, 1981). Motion by plaintiff. 
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International Trade Commission Notices 
Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, May 21, 1981 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs Officers and others concerned. 


R. E. CHAssEn, 
Commissioner of Customs. 


Investigation No. 731-TA-42 (Preliminary) 
Mororcycue BarTreries From Tarwan 


AGENCY: United States International Trade Commission. 
ACTION: Institution of preliminary antidumping investigation. 


SUMMARY: The U.S. International Trade Commission hereby 
gives notice of the institution of investigation No. 731-TA-42 (Pre- 
liminary) to determine whether there is a reasonable indication that an 
industry in the United States is materially injured; or is threatened 
with material injury, or the establishment of an industry in the United 
States is materially retarded, by reason of imports from Taiwan of 
motorcycle batteries which are allegedly sold or likely to be sold in the 
United States at less than fair value (LTFV). For purposes of this 
investigation, motorcycle batteries are defined as lead-acid-storage 
batteries principally dedicated for use in motorcycles, having a nominal 
output of either 6 or 12 volts and rated between 2 and 28 ampere hours 
(10 hour rate), as provided for in item 683.10 of the Tariff Schedules of 
the United States. 

EFFECTIVE DATE: May 1, 1981. 


FOR FURTHER INFORMATION CONTACT: Mr. Lynn Feather- 
stone, Office of Investigations, U.S. International Trade Commission, 


Room 346, 701 E Street, NW., Washington, D.C. 20436; telephone 
202-523-0242. 
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SUPPLEMENTARY INFORMATION: On May 1, 1981, petitions 
were simultaneously filed with the U.S. Department of Commerce 
and the U.S. International Trade Commission by Yuasa General 
Battery alleging that motorcyle batteries from Taiwan are being 
sold in the United States at LTFV and that an industry in the United 
States is being materially injured or threatened with material injury 
by reason of such imports. Accordingly, pursuant to section 733(a) 
of the Tariff Act of 1930 (19 U.S.C. 1673b(a)), the Commission is 
instituting preliminary antidumping investigation No. 731-TA-42 
(Preliminary) to determine whether a reasonable indication of such 
injury exists. The Commission must make its determination within 
45 days after the date on which the petition was received, or in this 
case by June 15, 1981. The investigation will be conducted according 
to the provisions of part 207, subpart B, of the Commission’s Rules 
of Practice and Procedure (19 CFR 207). 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission a written statement of information pertinent to the subject 
of the investigation. A signed original and nineteen (19) true copies 
of each submission must be filed at the Office of the Secretary, U.S. 
International Trade Commission Building, 701 E Street, NW., Wash- 
ington, D.C. 20436, on or before June 1, 1981. All written submissions 
except for confidential business data will be available for public 
inspection. 

Any business information for which confidential treatment is 
desired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business 
Information.’’ Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s Rules of Practice and Procedure (19 CFR 201.6). 

For further information concerning the conduct of the investigation 
and rules of general application, consult the Commission’s Rules of 
Practice and Procedure, part 207, subparts A and B (19 CFR 207), 
and part 201, subparts A through E (19 CFR 201). 
CONFERENCE: The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 10 a.m. 
e.d.t., on Wednesday, May 27, 1981, at the U.S. International Trade 
Commission Building. Parties wishing to participate in the conference 
should contact the supervisory investigator for this investigation, Mr. 
Lynn Featherstone (202-523-0242). It is anticipated that parties in 
support of the petition for the imposition of antidumping duties and 
parties opposed to such petition will each be collectively allocated one 
(1) hour within which to make an oral presentation at the conference. 
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Further details concerning the conduct of the conference will be pro- 
vided by the supervisory investigator. 


INSPECTION OF THE PETITION: The petition filed in this case 
is available for public inspection at the Office of the Secretary, U.S. 
International Trade Commission. 

This notice is published pursuant to section 207.12 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR 207.12). 

By order of the Commission. 

Issued: May 8, 1981. 

Kennetu R. Mason, 
Secretary. 


In the Matter of 

CERTAIN APPARATUS FOR THE Con- 
TINUOUS PRODUCTION OF CopP- 
PER Rop 


Investigation No. 337-TA-89 


Notice of Commission Request for Comments Concerning Settlement 
Agreements 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comments on proposed settlement 
agreements. 


SUMMARY: On April 10, 1981, Southwire Co. of Carrollton, Ga., 
and Krupp GmbH and Krupp International, Inc. entered into settle- 
ments which, if approved, would result in termination of this investi- 
gation. This notice contains a synopsis of those agreements and seeks 
public comments upon them. 


DATES: Comments will be considered if received within thirty (30s 
days of the date this notice appears in the Federal Register. Comment) 
should conform with Commission Rule 201.8 (19 CFR 201.8) and 
should be addressed to Kenneth R. Mason, Secretary, U.S. Inter- 
national Trade Commission, 701 E Street NW., Washington, D.C. 
20436. 


FOR FURTHER INFORMATION CONTACT: Jeffrey S. Neeley, 
Esq., Office of the General Counsel, U.S. International Trade Com- 


mission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0359. 


SUPPLEMENTARY INFORMATION: In connection with the 
Commission’s investigation, under section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337), of alleged unfair methods of competition in 
the importation or sale of certain apparatus for the continuous pro- 
duction of copper rod in the United*States, the complainant, the 
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Commission investigative attorney, and the respondents moved on 
April 21, 1981, for an order approving a settlement agreement. 

This investigation began with publication by the Commission of a 
notice in the Federal Register on August 13, 1980 (45 F.R. 53923), 
stating that an investigation was being instituted to determine: 


whether there is a violation of subsection (a) of section 337 in the 
unauthorized importation of certain apparatus for the continuous 
production of copper rod, or in their sale, by reason that such 
apparatus are made in accordance with the claims of U.S. Letters 
Patent 4,129,170, the effect or tendency of which is to destroy or 
substantially injure an industry, efficiently and economically op- 
erated, in the United States. 


Fried. Krupp GmbH of Essen, Federal Republic of Germany and 
Krupp International, Inc.; of Harrison, N.Y. (collectively ‘““Krupp”), 
were named as respondents. On October 29, 1980, the Commissicn 
issued a temporary exclusion order on apparatus that infringe the 
patent in question, except under a bond of 100 percent ad valorem. On 
February 3, 1981, the Commission voted to suspend this investigation 
until the date on which the U.S. Court of Customs and Patent Appeals 
makes its fina] decision in Appeals Nos. 80-19 and 80-21. 

On April 10, 1981, the complainant and respondents entered into 
settlement agreements which could have the effect of terminating this 
investigation and settling other outstanding litigation between the 
parties. On April 21, 1981, the Krupp respondents, complainant 
Southwire Co., and the Commission investigative attorney filed a joint 
motion for an order approving the settlement entered into by Krupp 
and Southwire. A nonconfidential synopsis of that settlement follows: 


Synopsis of settlement agreements 


The two settlement agreements entered into by the parties 
cover any patent, related technology, or trade secrets of the 
parties relating to apparatus for the continuous manufacture of 
copper rod. Under the terms of Agreement #1 Southwire and 

<rupp grant to each other mutual worldwide licenses for a speci- 
fied amount of money for each copper rod line of 3000 sq. mm. (5 
sq. in.) cast bar area and larger, which either company contracts 
for during the term of the agreement. Mutual worldwide royalty- 
free licenses are granted for systems of less than 3000 sq. mm 
cast bar area. 

Agreement #1 also provides that customers of both parties shall 
be granted royalty-free licenses for such copper rod systems for 
the full life of. the patents, related technology, and trade secrets. 
Krupp agrees to a credit payment of a specified amount of money 
on the date that the agreement comes into force. The term of 
Agreement #1 is 10 years, renewable for 5-year periods by mutual 
consent. The agreement comes into force upon approval of the 
United States International Trade Commission, the Commission 
of the European Community, and, if necessary, the German 
authorities. 
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Agreement #2 provides that, as regards copper rod lines con- 
tracted for prior to the Agreement, Southwire will not bring suit 
against Krupp or any of its customers with respect to the use of 
copper rod lines under any of the Southwire patents now existing 
or now pending or for misappropriation of Southwire trade secrets. 
Southwire also agrees to dismiss with prejudice all complaints and 
appeals against Krupp now pending before any judicial tribunal. 

rupp likewise agrees to dismiss all of its complaints and appeals 
pending against Southwire. Southwire further agrees to take all 
reasonable actions necessary to permit Krupp’s customers or third 
party suppliers te purchase, install, or import spare or replace- 
ment parts for copper rod lines. 

In consideration for the covenants and promises, Krupp agrees to 
pay Southwire a specified amount of money within 15 days of the 
effective date of the agreement. An addendum to Agreement #2 pro- 
vides that, if for any reason any governmental authority rejects either 
of the agreements, the parties agree to return to good faith negotia- 
tions to reach a new settlement in light of the position taken by such 
authority. The addendum also provides that, if Southwire activates 
any legal or administrative proceedings prior to the settlement coming 
into force, Southwire will return to Krupp the above-mentioned 
amount. If Krupp reactivates such proceedings, however, Southwire 
need not return that money. 


COMMENTS REQUESTED: In light of the Commission’s duty to 
consider the public interest in this investigation, the Commission 
requests written comments from interested persons concerning the 
effect of the termination of this investigation based upon the settle- 
ment agreements upon (1) the public health and welfare, (2) competi- 
tive conditions in the U.S. economy, (3) the production of like or 
directly competitive articles in the United States, and (4) U.S. con- 
sumers. These written comments must be filed with the Secretary to 
the Commission no later than 30 days after publication of this notice in 
the Federal Register. The Commission will consider requests for oral 
argument or oral presentation on this matter if such requests are 
received in the Office of the Secretary not later than 15 days after 
publication of this notice in the Federal Register. Any person desiring 
to submit a document (or portion thereof) to the Commission in 
confidence must request in camera treatment. Such requests should be 
directed to the Secretary of the Commission and must include a full 
statement of the reasons why the Commission should grant such 
treatment. The Commission will either accept such submission in 
confidence or return it. All nonconfidential written submissions will 
be open for public inspection at the Secretary’s office. 
By order of the Commission. 
Issued: May 11, 1981. 
KennetH R. Mason, 
Secretary. 
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